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THE HISTORY OF THE.HEARSAY RULE. 


NDER the name of the Hearsay Rule will here be understood 
that rule which prohibits the use of a person’s assertion, 
as equivalent to testimony to the fact asserted, unless the assertor 
is brought to testify in court on the stand, where he may be probed 
and cross-examined as to the grounds of his assertion and of his 
qualifications to make it. The history of the Hearsay Rule, as a 
distinct and living idea, begins only in the 1500’s, and it does 
not gain a complete development and final precision until the 
early 1700's. Before tracing its history, however, from the time 
of what may be considered its legal birth, it will be necessary to 
examine a few salient features of the preceding century, in order 
to understand the conditions amid which it took its origin. 

One distinction, though, must be noticed even before this pre- 
liminary survey,—the distinction between requiring an extra- 
judicial speaker to be called to the stand to testify, and requiring 
one who 7s already on the stand to speak only of his personal 
knowledge. The latter requirement had long ago been known in 
the early modes of trial preceding the jury. In the days when 
proof by compurgation of oath-helpers lived as a separate mode 
alongside of proof by deed-witnesses and other transaction-wit- 
nesses, “the witness was markedly discriminated from the oath- 
helper; the mark of the witness is knowledge, acquaintance with 
the fact in issue, and, moreover, knowledge resting on his own 
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observation.” 1 Such a witness’ distinctive function was to speak 
de visu suo et auditu2 The principle was not fully carried out; 
- for a deed-witness need not have actually seen it executed, and 
might merely have promised by attestation to appear and vouch 
in court.2 But at any rate this principle, so far as it prevailed, 
concerned a different mode of trial, “trial by witnesses,” which 
jury-trial supplanted. Afterwards, nearly three centuries later, 
when jury-trial itself had changed, and witnesses (now in the mod- 
ern sense) became once more a chief source of proof, the old idea 
reappeared and was prescribed for-them; the witness would speak 
to “what hath fallen under his senses,”® and this became in the 
modern law a fundamental principle. But at the time now to be 
considered, when jury-trial was coming in (say the 1300’s), that 
principle belonged in what was practically another mode of trial, 
and did not affect the development. 

What we are here concerned with is a different notion, namely, 
that when a specific person, not as yet in court, is reported to 
have made assertions about a fact, that person must be called to 
the stand, or his assertion will not be taken as evidence. That is 
to say: suppose that A, who does not profess to know anything 
about a robbery, is offered to prove that B, who did profess to 
know, has asserted the circumstances of the robbery; here B’s 
assertion is not to be credited or received as testimony, however 
much he may know, unless B is called and deposes on the stand. 
As to the history of this simple but fundamental notion, — the 
Hearsay Rule proper, — it is necessary at the outset to notice 
briefly certain important conditions which prevailed at the begin- 
ning of the 1500's. 

(a) And, first, it is clear that there was, up to about that time, 
no appreciation at all of the necessity of calling a person to the 
stand as a witness in order to utilize his knowledge for the jury. 


1 3892, Brunner, Deutsche Rechtsgeschichte, II. 397. 

1902, Schréder, Lehrbuch der deutschen Rechtsgeschichte, 4th ed., 772. 

2 1898, Thayer, Preliminary Treatise on Evidence, 18, 499. 

8 Thayer, «di supra, 98. A good additional illustration occurs in Seld. Soc., Select 
Civ. Pl., I. No. 76; and as late as 1543, in Rolfe v. Hampden, Dyer 53 4, a survival of 
this is seen in the case of two will-witnesses who “deposed upon the report of others.” 
This was probably because such witnesses were originally transaction-witnesses, not 
document-witnesses, and in their latter character the earlier trait survived, as the his- 
tory of the parol-evidence rule indicates. 

* Thayer, «i supra, 17, 500; Brunner, Entstehung der Schwurgerichte, quoted infra. 

5 1670, Vaughan, C. J., in Bushel’s Trial, 6 How. St. Tr. 999, 1003; 1696, Holt, C. J., 
in Charnock’s Trial, 12 id. 1454. 
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On the contrary, the leading conditions and influences of jury- 
trial permitted and condoned the practice of the jury’s obtaining 
information by consulting informed persons not called into court: 


1872, Professor Heinrich Brunner, The Origin of Jury Courts, 427, 
452: “We may not interpret the verdict ‘ex scientia, in the domain of 
English law, as a verdict based on personal perception. The jurors of the 
assize were certainly entitled to give a verdict based on the communications 
of trustworthy neighbors. Glanvill makes it requisite, for the jurors’ knowl- 
edge, ‘that they should have knowledge from their own view and hearing 
of the matter or through the words of their fathers and through such words 
of persons whom they are bound to trust as worthy.’ Thus they exhibit 
really in their verdict the prevailing conviction of the community upon the 
matter in question. For ascertaining this, ample opportunity is furnished 
by the ‘ view’ and by the period of time elapsing between the view and the 
swearing in court. If their verdict agreed with the opinion throughout the 
community, they had nothing to fear from an attaint. . . . Thus the juror of 
the English law who gives a verdict ex scientia (with reference to the view of 
lands had) is a ‘ knowledge-witness’ simply, whether his knowledge rests on 
his own perceptions or on another’s communication. . . . The English 
knowledge-witness [juror] is not an eye-witness, not a “estis de scientia 
in the sense of the later Norman law.’’? 

1895, Sir F. Pollock and Professor #. W. Maitland, History of the 
English Law, II. 622, 625: ‘Some of the verdicts that are given must be 
founded on hearsay and floating tradition. Indeed, it is the duty of the 
jurors, so soon as they have been summoned, to make inquiries about the 
facts of which they will have to speak when they come before the court. 
They must collect testimony. . . . At the least a fortnight had been given 
to them in which to ‘certify themselves’ of the facts. We know of no rule 
of law which prevented them from listening during this interval to the tale 
of tlie litigants. . . . Separatively or collectiyely, in court or out of court, 
they have listened to somebody’s story and believed it.” 


The ordinary witness, as we to-day conceive him, coming into 
court and publicly informing the jury, was (it must be remem- 


1 Professor Brunner goes on to point out (p..453 ff.) that since in France the judicial 
use of “ trial by witnesses ” proper came early into prominence (in the 1300’s and 1400’s) 
through the civil or canonical system, and since the contrast between these two com- 
peting methods led the former to be called ¢estes de scientia and the jurors merely ¢estes 
de credentia, the jury system became discredited as an inferior one and ultimately fell 
into disuse. In other words, the lack of any sharp discrimination in England as to the 
sources of the jury’s “knowledge ” was the marked feature which enabled it to survive, 
in contrast to the fate of its kindred institution in Normandy, where circumstances had 
led to the emphasizing of its inferior sources of knowledge. Compare also Glasson, 

Hist. du droit et des inst. de la France, VI. 544. 
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bered) in the 1400’s a rare figure, just beginning to be known.! 
Of persons thus called, the chief kinds were the preappointed 
ones, — deed-witnesses and other transaction-witnesses ; and even 
these, with the jury, “all went out and conferred privately as if 
composing one body; the witnesses did not regularly testify in open 
court.”2 Even where facts were involved which, as we should 
think, needed other testimony, the counsel stated them by alle- 
gation, and a special witness might or might not be present to 
sustain the allegations.2 Well into the 1400’s “it was regarded 
as the right of the parties to ‘inform’ the jury after they were 
empanelled and before the trial.’* In 1450 it is said by Chief 
Justice Fortescue, “If the jurors come to a man where he lives, 
in the country, to have knowledge of the truth of the matter, and 
he informs them, it is justifiable,”® 2. ¢. it is not the offense of 
maintenance.’ Note that the only objection thought of is that of 
maintenance. In 1499 a juror, in a certain trial where a thunder- 
storm had caused a separation without leave, talked with a friend 
of one of the parties, and this, from the same point of view, was 
held not unlawful.7 Such practices of obtaining information from | 
informed persons not called were a chief reliance for the early jury. 
In fact, the strict notions then prevailing as to the offense of main- 
tenance tended to discourage the coming of witnesses. In the 
1400's “ it was by no means freely done ” ; ® and when, in 1562-3,° 
compulsory process for ordinary witnesses was first provided, the 
measure came rather as a protection for the witness against the 
charge of maintenance than for any other reason. In short, as 
late as through the 1400’s, there was not only no feeling of neces- 
sity for having every informant come to testify publicly in court, 


1 Note 4, infra. 

2 Thayer, “di supra, 97, 102; this continued probably into the 1500's. 

3 Thayer, “bi supra, 121, 133- 

* Thayer, ui supra, 92; in Palgrave’s “ The Merchant and the Friar,” there cited, 
an account of a trial for robbery in London in 1303 represents the sheriff as saying, 
when asked by the judge whether the jury is ready: “ The least informed of them has 
taken great pains to go up and down in every hole and corner of Westminster — they 
and their wives —and to learn all they could concerning his past and present life and 
conversation.” 

5 Y. B. 28 H. VI. 6, 1; cit. Thayer, 128; see also the petition quoted ib. 125. 

6 Again, in 1504 (Y. B. 20 H. VII. 11, 21; cit. Thayer, 129), Rede, J., says: “If the 
jury come to my house to be informed of the truth, and I inform them, that is not 
maintenance.” 

1 Y. B. 14 H. VII. 29, 4; cit. Thayer, 132. 

8 Thayer, supra, 130. 

® St. 5 Eliz. c. 9, § 6. 
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but there was still a discouragement of such a general process ; 
and the jury might and did get a great deal of its knowledge by 
express inquiry from specific persons not called or by the coun- 
sel’s report of what had been or would be said by persons not 
called or not put on the stand. 

(4) But in the meantime certain conditions were changing:in a 
significant respect. Contrasting the end of the 1400’s and the 
beginning of the 1600's, it appears, as the marked feature, that 
the proportion between the quantity of information obtained from 
ordinary witnesses produced in court and of information by the 
jury itself contributed or obtained was in effect reversed. The 
former element, in the 1400's, was “ but little considered and 
of small importance” ;! but by the early 1600's the jury’s function 
as judges of fact, who depended largely on other persons’ testi- 
mony presented to them in court, had become a prominent one, 
perhaps a chief one? It is necessary to appreciate that the ordi- 
nary witness (as we conceive him) did not come to be a common 
feature of jury trials till the very end of the 1400’s.2 Thus during 
the 1500’s the community was for the first time dealing with a 
situation in which the jury depended largely, habitually, and in- 
creasingly, for their sources of information, upon testimonies 
offered to them in court at the trial. 

(c) This, then, is the reason why another notion (a marked 
feature of the 1500’s and early 1600’s) should come into particular 
prominence at that epoch and not before. During that period 
much is found to be said, in the trials, about the number of wit- 
nesses, their sufficiency in quantity and quality. Juries were just 
beginning to depend for their verdict upon what was laid befare 
them at the trial, and it was thus natural enough that they should 
begin to ask themselves, and to be urged by counsel to consider, 
whether they had been furnished with sufficient material for a 
right decision. Much begins to be thought and said, in statutes 


1 Thayer, ui supra, 130. 

2 For example, in 1499, Vavasour, J., says: “ Suppose no evidence is given on either 
‘side, and the parties do not wish to give any, yet the jury shall give their verdict for 
one side or the other; and so the evidence is not material to help or harm the 
matter” (Y. B. 14 H. VII. 29, 4, cit. Thayer, 133); while in the early 1600’s, Coke 
says (3 Inst. 163) that “most commonly juries are led by deposition of witnesses.” 
Another indication is seen in the practical disuse of the attaint by the end of the 1500's 
(Thayer, “bi supra, 138, 150, 153, 167), due largely to the fact that the jury now 
depended so much upon testimony in court. 

8 Thayer, udi supra, 102, 121, 122, 126. 
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and otherwise, about having witnesses “ good and lawful,” “ good 
and pregnant,” “good and sufficient.”!_ There was, moreover, 
already in existence at that time, well known to a large propor- 
tion of the legal profession, and only waiting for a chance to be 
imported and adopted, a mass of rules in the civil and canon law 
about the number of witnesses necessary in given cases, and the 
circumstances sufficient to complement and corroborate testimony 
deficient in number. Throughout the state trials of the 1500's 
and early 1600’s, the accused is found insisting that one witness 
to each material fact is not enough? In spite of these repeated 
appeals to the numerical system of the civil law, they produced no 
permanent impression in the shape of specific rules, except in 
treason and perjury. But the general notion thoroughly permeated 
the times, and barely escaped being incorporated in the jury 
system. In a particular respect it left an impression material to 
the present inquiry. There had hitherto been no prejudice 
against the jury’s utilizing information from persons not produced. 
But now that their verdict depended so much on what was laid 
before them at the trial, and now that the sufficiency of this evi- 
dence, in quantity and quality, began to be canvassed, it came to 
be asked whether a hearsay thus laid before them would suffice. 
It was asked, for example, whether, if there was one witness testi- 
fying in court from personal knowledge and another’s hearsay 
statement offered, the two together would suffice. Again, it was 


1 In other respects, also, this was a time significant of a desire to see to the suffi- 
ciency of the evidence placed before a jury; see Thayer, i supra, 179, 180, 430. 

.2 A single example must suffice; in Lord Strafford’s Trial (1640), 3 How. St. Tr. 
1427, 1445, 1450, he argues: “ He is but one witness, and in law can prove nothing ”; 
such “ therefore could not make faith in matter of debt, much less in matter of life and 
death.” 

8 The treason-statutes, coming in 1547-1554, will be noted later. The history of the 
numerical system, and of its failure to obtain a foothold in our law, is examined in 
detail in an article entitled “ Required Numbers of Witnesses; A Brief History of the 
Numerical System in England,” 15 Harv. L. REv. 83. 

* 1541, Rolfe v, Hampden, Dyer 53 4 (of three witnesses to a will, “two deposed 
upon the report of others, and the third deposed of his own knowledge,” and there was 
no apparent objection, though “ the jury paid little regard to the testimony aforesaid ”). 

1622, Adams v. Canon, Dyer 53 4, note (disbursement of money for P.; of two wit- 
nesses, one “deposed that he himself knew it to be true, and being examined why he 
would swear that, answered, ‘ because his father had said so’; and in this case much 
was said about the deposition of witnesses; first, that if one witness depose of his own 
knowledge of the very point in question, and the other in the circumstances, that shall 
be sufficient ground for the judge to pass sentence”; here the “ circums' ” means 
the hearsay statement, as shown by Pyke v. Crouch, in/ra.) 
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discussed in Queen Mary’s reign (1553), whether, of the two ac- 
cusers required in treason, one could testify by reporting a hear- 
say! In Raleigh’s trial (1603), Chief Justice Popham, refusing 
to produce Cobham to testify, explained that, “where no circum- 
stances do concur to make a matter probable, then an accuser may 
be heard [in court, and not merely by extra-judicial statement] ; 
but so many circumstances agreeing and confirming the accusation 
in this case, the accuser is not to be produced” ;? that is, a hearsay 
statement was sufficient if otherwise corroborated. So, too, the 
notion that persisted in the 1600's, that a hearsay statement, 
though not alone sufficient, was nevertheless usable in confirma- 
tion of other testimony,’ was a direct survival of this treatment of 
hearsay from the standpoint of numerical sufficiency. During the 
1500’s nothing was settled in this direction; the matter was being 
debated and doubted. But the important feature is that the doubt 
about using hearsay statements —7z. ¢. testimony from persons not 
called — was merely incidental to a general canvassing of the 
numerical and qualitative sufficiency of testimony, which in turn 
was a novelty arising from the jury-conditions of the 1500’s. 

It appears, then, that at the entrance to the: 1500’s (a) there had 
hitherto been no conception of a special necessity for calling to the 
stand persons to whose assertions credit was to be given; (4) that 
by the 1500's the increasing dependence of the jury on the evi- 
dence laid before them in court (as distinguished from their other 
sources of information) gave a new importance to such evidential 
material; and (c) that there was thus much debate as to the suffi- 
ciency of witnesses in number and kind, and that incidentally doubt 
began to be thrown on the propriety of depending on extra-judicial 
assertions, either alone or as confirming other testimony given in 
court. 

With this preliminary survey, the process may now be traced of 


1 1553, R. v. Thomas, Dyer 99 4 (‘It was there holden for law, that of two 
accusors, if one be ‘an accusor of his own knowledge, or of his own hearing, and he | 
relate it to another, the other may well be an accusor”). 

1556, Dyer 134 a, note (under the treason statute requiring two accusers, “an accu- 
sation under the hands of the accusers or testified by others is sufficient ”). 

1628, Coke, 3d Inst. 25 (‘‘ The strange conceit in 2 Mar. [Thomas’s Case], that one 
may be an accuser by hearsay, was utterly denied by the justices in Lord Lumley’s 
Case [1572],” “reported by the lord Dier under his own hand, which we have seen, but 
[is] left out of the print”); approved by Hale, Pleas of the Crown (1680), I. 306, 
II. 287. 

2 As reported in Jardine’s Criminal Trials, I. 427. 

8 Post, p. 447. 
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making more precise and comprehensive the general notion against 
hearsay which thus sprang into consciousness. It will be conven- 
ient to consider, first, hearsay statements in general, and, next, 
hearsay statements under oath; for the rule as it affected the latter 
had both an earlier origin and a slower development. 

I. Hearsay statements in general. (1) In the first place, then, 
there is no exclusion of hearsay statements. Through the 1500's 
and down beyond the middle of the 1600's, hearsay statements 
are constantly received, even against opposition. They are often 
objected to by accused persons, and are sometimes said by the 
judge to be of no value or to be insufficient of themselves, and are 
even occasionally excluded. In short, they are regarded as more 
or less questionable, and the doubt particularly increases in the 
1600's; but, in spite of all, they are admissible and admitted. Nor 
is this result due to any abuse or irregularity peculiar to trials for 
treason or other State prosecutions; it is equally apparent in the 
rulings in the few civil cases that are reported. The practice is 
unmistakable.! 


1 1571, Duke of Norfolk’s Trial, 1 How. St. Tr. 958, Jardine’s Crim. Trials, I. 157, 
158, 159, 179, 201, 206, 210 (various letters and other hearsay statements are used 
against the accused). 

1590, Stranham v. Cullington, Cro. Eliz. 228 (prohibition for suing for tithes; “they 
said that hearsay shall be allowed for a proof”). 

1601, Webb v. Petts, Noy 44 (“the witnesses said that for a long time, as they had 
heard say, the occupiers . . . had used to pay annually to the parson 3s.” ; held that 
“a proof by hearsay was good enough to maintain the surmise within the statute 
2 Ed. 6”). 

1622, Adams v. Canon, Dyer 53 4, note (a hearsay admissible for one witness; 
see quotation supra). 

1632, Sherfield’s Trial, 3 How. St. Tr. 519, 536 (information in the Star Chamber 
against a vestryman of New Sarum for breaking a painted glass window ; to show that 
the Bishop had warned him not to do it, one of the Court offered a letter from the 
Bishop, “but this being out of course, and a thing to which the defendant could 
make no answer, was not approved of”). 

1640, Earl of Strafford’s Trial, ib. 1381, 1427 (“they prove very little but what they 
took upon hearsays ”’). 

1644, Archbishop Laud’s Trial, 4 id. 315, 383 (argued for defendant: “He adds 
what Sir Thomas Ailsbury’s man said. . .. But why doth he rest upon a hearsay 
of Sir Thomas Ailsbury’s man? Why was not this man examined to make out the 
proof?”), 391 (argued for defendant: “Of all which there is no proof but a bare 
relation what Mr. H., Mr. I., and Sir W. B. said; which is all hearsay and makes no 
evidence, unless they were present to witness what was said {by me to them] ”); 395 
(argued for defendant: “ This is but Sir E. P.’s report, and so no proof, unless he were 
produced to justify it”); again at 399, 402, 432, 534, 538 (in all these instances the hear- 
Say statements are received). 

1663, Moders’ Trial, 6 id. 273, 276 (bigamy ; a witness testified that he once saw the 
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(2) In the meantime, the appreciation of the impropriety of 
using hearsay statements by persons not called is growing steadily. 
By the second decade after the Restoration,! this notion receives 
a fairly constant enforcement, both in civil and in criminal cases. 
There are occasional lapses ; ? but it is clear that by general accept- 
ance the rule of exclusion had now become a part of the law as 
well as of the practice. There even is found? a counsel for the 
prosecution stopping “ for example’s sake” its violation by his own 
witness. No precise date or ruling stands out as decisive; but it 
seems to be between 1675 and 1690 that the fixing of the doctrine 
takes place.* 


first husband, not produced, “ and the man did acknowledge himself to be so”; the - 
Court: “ Hearsays must condemn no man; what do you know of your own knowl- 
edge?” but the statement gets in). 

1669, Hawkins’ Trial, 3 How. St. Tr. 921, 935 (collateral charge that defendant 
picked N.’s pocket; N.’s statements to that effect were given by the witness, in spite 
of the defendant’s demand that N. be called ; Sir Matthew Hale was judge). 

1670, Style’s Practical Register 173 (citing a case of 1646). 

1 It is worth noting that the not uncommon belief which attributes most of the 
reforms in the rules of evidence in criminal trials to the Commonwealth of 1649 or the 
Revolution of 1688 is hardly well founded. In the present case, for example, the new 
idea comes in with the Restoration régime, 1660-1685 ; and this is generally true of the 
other matters of improvement. The Commonwealth went on with very much the same 
practices as the royal government which it overthrew; witness the argument of Mr. 
Prynne, who was one of the most vigorous opponents of Charles I. (quoted fost), At 
the Restoration, much warning seems to have been taken, and it is then that the 
decided amelioration is apparent; the trials of the Regicides, for instance, were 
(contrary to the general impression) almost models of fairness, considering the 
prior practice. What was left to be done was done under Anne, after 1700, rather 
than under William. Evén Scroggs, in 1678, did not much violate existing rules ; 
and the real abuses and irregularities occurred chiefly in the terrible times of unrest 
and mutual suspicion, just before and after the Duke of York’s accession, and at the 
hands of the unscrupulous Jefferies, whose faults were chiefly his own and abnormal. 
Compare the similar opinion of Professor Willis-Bund, State Trials for Treason, 
1882, vol. II. Introd. xx. 

2 £. g. in the cases infra of 1680, 1681, 1682, 1686. 

8 £. g. in Colledge’s Trial, infra. 

* 1673, Pickering v. Barkley, Vin. Abr. ‘* Evidence,” P, b, 1, vol. XII. 175 (to show 
the mercantile usage construing a policy, “a certificate of merchants” was read in 
court; but “the Court desired to have the master of the Trinity-house and other 
sufficient merchants to be brought into court to satisfy the Court viva voce”). 

1676, Rutter v. Hebden, 1 Keb. 754 (objected that a contradictory statement of a 
witness could not be proved because not made on oath; but allowed). 

1678, Bishop Burnet on the Popish Plot, 6 How. St. Tr. 1406, 1422, 1427 (refers to 
a part of Dugdale’s testimony as “ only upon hearsay from Evers, and so was nothing 
in the law”’). 

1678, Earl of Pembroke’s Trial, ib. 1309, 1325, 1336 (a deceased person’s statements 
as to person injuring him, received; one of the statements was offered as a death-bed 
declaration; and counsel adds, “there are little circumstances which are always 
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(3) At the same time, and along with this general rule of exclu- 
sion, there is still a doctrine, clearly recognized, that a hearsay 


allowed for evidence in such cases,— where men receive any wounds, to ask them 
questions, while they are ill, about it, who hurt them ”). 

1678, Ireland’s Trial, 7 id. 79, 105 (the defendant, to prove an alibi at St. Omer’s 
college in France, offered to bring “an authentic writing” “under the seal of the 
college and testified by all in the college, that he was there all the while” ; Atkins, 
J.: “Such evidences as you speak of we would not allow against you; therefore we 
would not allow it for you”; afterwards, members of the college were produced in 
person). 

1679, Samson v. Yardly, 2 Keb. 223 (appeal of murder; what a witness, now 
dead, swore on the indictment was excluded; “ what the witness dead had said 
generally, being but hearsay of a stranger, and not of a party [in] interest, they 
would not admit, which might be true or false ” ). 

1680, Anderson’s Trial, 7 How. St. Tr. 811, 865 (charge of being a priest and 
saying mass at the Venetian ambassador’s; a letter of the ambassador, then out 
of the kingdom, denying his saying of mass, not admitted for the defendant). 

1680, Gascoigne’s Trial, ib. 959, 1019 (one Barlow being offered as a_witness, 
but being apparently afraid to speak, one Ravenscroft offered to tell what Barlow 
had told him the night before; Pemberton, J.: “You must not come to tell a story 
out of another man’s mouth”; yet after some objection he was allowed to tell the 
whole story). 

1681, Plunket’s Trial, 8id. 447, 458 (other persons’ statements of defendant’s 
acts, admitted without objection), 461 (Witness: “Mr. L. B. told me that he did 
hear of the French—”; Pemberton, L. C.J.: “ Speak what you know yourself ”). 

1681, Busby’s Trial, ib. 525, 545 (witness offers an affidavit of a register of births; 
Street, B.: “ You ought to have brought the man along with you to testify it”; 
Witness: “The sexton is an old man above 60 years of age and could not come”; 
Street, B.: “ That does not signify anything at all ”). 

1681, Colledge’s Trial, ib. 549, 603 (seditious publication; the Attorney General 
himself stops a prosecution-witness who tells what the printer said as to the author), 
628 (another counsel for the prosecution does the same; “we must not permit this for 
example’s sake, to tell what others said ”), 663 (Counsel for prosecution: “ You must 
not tell a tale of a tale of what you heard one say”). 

1682, Lord Grey’s Trial, 9 id. 127, 136 (hearsay statements plentifully received 
without objection). 

1684, Hampden’s Trial, ib. 1053, 1094 (hearsay statements excluded; Jefferies, 
L. C. J.: “ You know the law; why should you offer any such thing?”). 

1684, Braddon’s Trial, ib. 1127, 1181, 1189 (Mr. J. Withins: “ We must not hear 
what another said that is no party to this cause”). 

1686, Lord Delamere’s Trial, 11 id. 509, 548 (hearsay statements put in without 
check). 

1692, Stainer v. Droitwich, 1 Salk. 281 (an exception to the hearsay rule discussed 
as such). 

1693, Thompson v. Trevanion, Holt 286, Skinner 402 (a hearsay statement, received 
apparently as an exception). 

1696, Charnock’s Trial, 12 How. St. Tr. 1377, 1454 (Holt, L. C. J., alludes to the 
objection as well founded, and informs the jury when charging them: “Therefore I 
did omit repeating [to you] a great part of what D. said, because as to him it was for 
the most part hearsay ”’). 

1697, Pyke v. Crouch, 1 Ld. Raym. 730 (if a testator sends a duplicate of his will 
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statement may be used as confirmatory or corroboratory of other 
testimony.’ Here we have the survival of that notion about suffi- 
ciency and quantity, already referred to. A hearsay statement, by 
itself, is insufficient as the sole foundation for a conclusion; by 
itself it “can condemn no man,” and so, by itself, it is excluded ; 
but, when it merely supplements other good evidence already in, 
it is receivable. This limited doctrine as to using it in corrobo- 
ration survived for a long time in a still more limited shape, 2. ¢. 
in the rule that a witness’s own prior consistent statements could be 
used in corroboration of his testimony on the stand;? and the 
latter was probably accepted as late as the end of the 1700’s.® 


to a stranger “and the stranger sends back a letter” mentioning its receipt, “after 
- the death of the stranger such letter may be read as circumstantial evidence” to 
prove that such a duplicate was sent). 

1 1679, Knox’s Trial, 7 How. St. Tr. 763, 790 (the witness’s former statement 
offered ; L. C. J. Scroggs: “ The use you make of this is no more but only to corrobo- 
rate what he hath said, that he told it him while it was fresh and that it is no new 
matter of his invention now ”). 

1683, Lord Russell’s Trial, 9 id. 577, 613 (L. C. J. Pemberton: “The giving evi- 
dence by hearsay will not be evidence”; Attorney-General: “It is not evidence to 
convict a man if there were not plain evidence before; but it plainly confirms what the 
other swears ”). 

1692, Cole’s Trial, 12 id. 876 (Mrs. Milward: “ My lord, my husband [now deceased] 
declared to me that he and Mr. Cole were in the coach with Dr. Clenche, and that they 
two killed Dr. Clenche”; Mr. J. Dolben: “ That is no evidence at all, what your hus- 
band told you; that won’t be good evidence, if you don’t know somewhat of your own 
knowledge” ; Mrs. Milward: “ My lord, I have a great deal more that my husband 
told me to declare”; Mr. J. Dolben: “That won’t do; what if your husband had 
told you that I killed Dr. Clenche, what then? This will stand for no evidence in law ; 
we ought by the law to have no man called in question but upon very good grounds, 
and good evidence upon oath, and that upon the verdict of twelve good men.” Never- 
theless, he let her relate more of what her husband told her about the plot to kill Dr. 
Clenche; in charging the jury, he referred to it as “no evidence in law . . . especially 
when it is single, without any circumstance to confirm it”). 

1725, Braddon, Observations on the Earl of Essex’ Murder, 9 How. St. Tr. 1229, 
1272 (“It is true, no man ought to suffer barely upon hearsay evidence ; but such tes- 
timony hath been used to corroborate what else may be sworn”). 

2 1682, Lutterell 7. Reynell, 1 Mod. 282 (it was proved that one of the witnesses 
for the plaintiff had often “declared the same things” as now; and L. C. B. Bridgman 
“said, though a hearsay was not to be allowed as direct evidence, yet it might be 
made use of to this purpose, viz. to prove that W. M. was constant to himself, whereby 
his testimony was corroborated ”). 

Ante 1726, Gilbert, Evidence, 149 (“A mere hearsay is no evidence; ... but 
though hearsay be not allowed as direct evidence, yet it may be in corroboration of a 
witness’ testimony, to show that he affirmed the same thing before on other occasions ; 
. . . for such evidence is only in support of the witness that gives in his testimony 
upon oath”). 

8 1767, Buller, Trials at Nisi Prius, 294. 
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(4) In the meantime, the general rule excluding hearsay state- 
ments comes over into: the 1700’s as something established within 
living memory. It is clear that its firm fixing (as above observed) 
did not occur till about 1680; and so in the treatises of the early 
1700's the rule is stated with a prefatory “It seems.”! By the 
middle of the 1700's the rule is no longer to be struggled against ; ? 
and henceforth the only question can be how far there are to be 
specific exceptions to it. ’ 

What is further noticeable is that in these utterances of the early 
1700’s the reason is clearly put forward why there should be this dis- 
tinction between statements made out of court and statements made 
on the stand; the reason is that “the other side hath no oppor- 
tunity of a cross-examination.” This reason receives peculiar 
emphasis in the final and comprehensive application of the rule 
to a peculiar class of statements made prior to the trial in hand, 
namely, statements made under oath. These come now to be 
considered. 

Il. Hearsay statements under oath. (1) As early as the middle 
of the 1500's a first step had been attempted towards requiring the 
personal production of those who had already made a statement 
upon oath. This requirement was limited to trials for treason; and 
the circumstances leading up to its introduction are described in 
the following passage: 


1696, Bishop Burnet, arguing in the House of Lords, at Fenwick’s Trial, 
13 How. St. Tr. 537, 752: “There passed many attainders in that reign 


1 1716, Hawkins, Pleas of the Crown, II. 596, b. II. c. 46, § 44 (“ As to the Fifth 
Point, viz. of parol evidence, and how far hearsay shall be admitted. It seems agreed 
that what a stranger has been heard to say is in strictness no manner of evidence 
either for or against a prisoner, not only because it is not upon oath, but also because 
the other side hath no opportunity of a cross-examination ”), 

1736, Bacon, Abridgment, Evidence, (K) (“ It seems agreed that what another has 
been heard to say is no evidence, because the party was not on oath; also, because the 
party who is affected thereby had not an opportunity of cross-examining ”). 

2 1701, Captain Kidd’s Trial, 14 How. St. Tr. 147, 177 (Witness: “ Here is a certi- 
ficate [of my reputation] from the parish where I was born;” L. C. B. Ward: “ That 
will signify nothing ; we cannot read certificates; they must speak viva voce”). 

1716, Earl of Wintoun’s Trial, 15 How. St. Tr. 804, 856. 

1723, Bishop Atterbury’s Trial, 16 id. 323, 455. 

1725, L. C. Macclesfield’s Trial, ib. 767, 1137. — 

1743, Craig dem. Annesley v. Anglesea, 17 id. 1160 (a statement of Mrs. P., de- 
ceased, as to a material fact was offered; after some debate, the Court excluded it 
“on the principal reason that hearsay evidence ought not to be admitted, because of 
the adverse party’s having no opportunity of cross-examining ”). 

1754, Canning’s Trial, 19 id. 383, 406 (rule undisputed). 
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{of H. VIII.], only upon depositions that were read in both houses of par- 
liament. It is true, these were much blamed, and there was great cause for 
it. . . . In Edward VI.’s trial, the lord Seymour was attainted in the same 
manner without being heard], only with this difference, that the witnesses 
were brought to the bar and there examined, whereas formerly they pro- 
ceeded upon some depositions that were read to them. At the duke of 
Somerset’s trial [in 1551], which was both for high treason and for felony, 
in which he was acquitted of the treason but found guilty of the felony, de- 
positions were only read against him, but the witnesses were not brought 
face to face, as he pressed they might be. Upon which it was that the fol- 
lowing parliament enacted that the accusers (that is, the witnesses) should 
be examined face to face, if they were alive.” ? 


The statute of 1553 thus referred to as first requiring the wit- 
ness’s production on the trial was St. 5 Edw. VI. c. 12, § 22.3 This 
was followed by a similar provision in 1554, St. 1 & 2 P.& M.c. 10, 
§ 11.4 But this early step was premature; the innovation was too 
much in advance of the times; and it had only a short life. From 
the very year of the latter enactment, until the end of the succeed- 
ing century, it remained by judicial construction a dead letter. 
The means by which this result was reached was another section 
(§ 7) in the act of Philip and Mary, providing that trials for treason 
should be conducted “ according to the common law,” z. ¢. without 
any requirement of two witnesses or of producing witnesses; so 
that since the requirement of § 11 applied only to trials for the 
treasons defined by that very statute, the Crown, by bringing prose- 
cutions on other definitions of treason (common law or statutory), 
was free from any such requirement. 


1 This may be seen in the duke’s trial, in 1 How. St. Tr. 520. 

2 Substantially the same account as Bishop Burnet’s is given in Rastal’s Statutes (?), 
I. 102, as quoted in a note to the Duke of Somerset’s Trial, 1 How. St. Tr. 520; but 
no edition of any of Rastal’s books seems to contain such a passage. 

% “Which said accusers at the time of the arraignment of the party accused, if 
they be then living, shall be brought in person before the party so accused, and 
avow and maintain that which they have to say to prove him guilty,” unless he 
confesses. ; 

* Upon arraignment for treason, the persons “or two of them at the least,” who 
shall declare anything against the accused “shall, if they be then living and within the 
realm, be brought forth in person before the party arraigned if he require the same, 
and object and say openly in his hearing what they or any of them can against 
him.” 

5 1554, Throckmorton’s Trial, 1 How. St. Tr. 862, 873, 880, 883 (the defendant in 
vain invoked the treason-statute). 

1571, Duke of Norfolk’s Trial, ib. 958, 978, 992 (by the prosecuting Serjeant: “the 

29 
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This judicial construction was perhaps strained, and was aban- 
doned after the Revolution and under William III.’s government. 
Nevertheless it was clear law for a century and a half; and, when 
Sir Walter Raleigh insisted so urgently on the production of Lord 
Cobham, he was truly answered by Chief Justice Popham that 
“he had no law for it.” 

Thus this limited attempt to require personal production, instead 
of ex parte depositions by absent persons, perished at its very birth. 
So far as this statutory attempt at the beginnings of a hearsay rule 
is concerned, it played no further part at all; except perhaps as 
furnishing a moral support for the opinion which was already 
working towards a general hearsay rule. 

(2) That at this time, then (say, until the early 1600's), the 
general absence of any hearsay rule (as already noted) allowed 
equally the use of this specific class, namely, extra-judicial state- 


law was so for a time, in some cases of treason, but since the law hath been found too 
hard and dangerous for the prince, and it hath been repealed ”’). 

1586, Abington’s Trial, ib. 1142, 1148 (“You stand indicted by the common law 
and the statute of 25 Edw. III.,... and in that statute is not contained any such 
proof ”). 

1603, Raleigh’s Trial, 2 id. 16, 18; Jardine’s Cr. Tr. I. 418, 420 (Popham, C. J. “Sir 
Walter Raleigh, for the statutes you have named, none of them help you. The statutes 
of the sth and 6th of Edward VI. and of the rst Edward VI. are general; but they 
were found to be inconvenient and are therefore repealed by the 1st and 2d of Philip 
and Mary, which you have mentioned, which statute goes only to the treasons therein 
comprised, and also appoints the trial of treasons to be as before it was at the com- 
mon law”’). 

1649, Lilburne’s Trial, 4 How. St. Tr. 1269, 1401 (same rule), Compare the decisions 
by which the same result was reached for the requirement of two witnesses: 15 HARV. 
L. Rev. 83. 

There was another similar statute about the same time, but it apparently was ineffec- 
tive for the same reason: 1558, St. 1 Eliz. c. 1, § 27. 

1 The learned Mr. Jardine, in his Criminal Trials, I. 514, has vindicated this trial 
against the unjust criticisms of later times: ‘This doctrine and practice [of 1690 and 
later], however, though directly the reverse of those which preceded them, were not 
founded upon any legislative provision or any recorded decision of the Courts. But 
at the period of Raleigh’s trial, there was, perhaps, no point of law more completely 
settled, than that the statute of the 1 & 2 Philip and Mary, c. 10, had repealed the 
provisions of the statute of the 5th of Edward VI., respecting the production of two 
witnesses in cases of treason. . . . If, therefore, the Judges who presided on Raleigh’s 
trial were to abide by the solemn and repeated decisions of their predecessors, and 
the uniform practice of the courts of law for centuries, they could do no otherwise, 
consistently with their duty, than decide as they did.” 

Probably the great dramatist had Raleigh’s notable trial in mind, when he wrote 
(about 1613) of Buckingham’s trial, in King Henry VIII. ii. 1: “The king’s attorney, 
on the contrary, Urged on the examinations, proofs, confessions, Of divers witnesses ; 
which the duke desired To have brought viva voce to his face.” 
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ments taken under oath, is clear enough. It appears as well in 
ordinary felony trials! as in treason trials.? 

(3) It had, of course, always been usual (though, as just seen, 
not essential) to have the deponent present at the trial; but in 
such cases the general practice in state trials seems to have been, 
first to read aloud his sworn statement to the jury, and then 
to have him confirm it by declaring that it was “ willingly and vol- 


_untarily confessed without menace or torture or offer of torture.” ® 


This went on till well into the 1600’s. The sworn statement was 
still the main or the sufficient thing; but it was thought proper to 
have it openly adopted by the witness, so as to show that the 
prosecution did not fear a recantation. Thus the emphasis came - 
gradually to be transferred from the sworn statement, as the 
sufficient testimony, to the statement on the trial as the essential 
thing. 

(4) About this time, however, and markedly by the middle of 
the 1600’s (coincidently with the general movement already consid- 


1 1615, Weston’s Trial, 2 How. St. Tr. 911, 924. 
1615, Elwes’ Trial, ib. 935, 941. 

2 To the instances of this already cited above, construing the treason statute, may 
be added the following: 

1571, Duke of Norfolk’s Trial, 1 How. St. Tr. 958, passim. 

1586, Mary Queen of Scots’ Trial, ib. 1162, 1183. 

1590, Udall’s Trial, ib. 1271, 1302. 

Mr. Jardine, in his Criminal Trials, I. 514, says: “ At the time of Raleigh’s trial, 
most of the circumstances objected to by Sir John Hawles [under William III., about 
1696] were strictly legal and justifiable; for instance, at that time, the depositions of 
absent persons were read, as the usual course of evidence which had prevailed for cen- 
turies in state prosecutions ; this mode of proof constituted the general rule, and the 
oral examination of witnesses was the exception, which was in practice sometimes 
allowed, but was as often refused, and never permitted but by the consent of the coun- 
sel for the prosecution.” He also asserts (Introd. I. 25) that “the ordinary mode of 
trying persons indicted for murder, robbery, or theft ” forbade the use of depositions ; 
but his only authority for this statement is Sir Thomas Smith’s description of a trial, 
which does not sustain him; and the citations in the preceding note above seem to 
disprove his belief. 

8 The following list is only a selection: 

1586, Babington’s Trial, 1 How. St. Tr. 1127, 1131. 

1589, Earl of Arundel’s Trial, ib. 1250, 1252. 

1600, Earl of Essex’ Trial, ib. 1333, 1344. 

1616, Earl of Somerset’s Trial, 2 id. 965, 978. Compare the cases cited in 33 Amer. 
Law Rev. 376 (“ Confessions; a Brief History”). 

The following case indicates a growing inclination to insist on this viva voce con- 
firmation where the original examination was technically defective : 

1631, Lord Audley’s Trial, 3 How. St. Tr. 401, 402 (“certain examinations having 
been taken by the lords without an oath, it was resolved [by all the judges] those could 
not be used until they were repeated upon oath”). 
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ered) the notion tends to prevail, and gradually becomes definitely 
fixed, that even an extra-judicial statement under oath should not 
be used if the deponent can be personally had in court. This 
much has now been gained ; and it is seen in civil and in criminal 
trials equally. His statement, though, can still be used if he can- 
not be had in person,— for example, because of his death (and 
there is much vacillation of opinion as to the sufficiency of other 
causes, such as absence beyond sea); and nothing is as yet said as 
to the further objection that the deposition was not taken subject 
to cross-examination. The significant feature of this stage is the 
thought that the hearsay statement is usable only in case of neces- 
sity, 2 ¢. the deponent ought to be produced if he can be.’ But 


1 The first suggestion of this view seems to occur in the following cases: 

1583, Puckley v. Bridges, Choice Cases in Ch. 163, quoted 1 Swanst. 171 (witnesses 
deceased and beyond seas; depositions in the Star Chamber, etc., used). 

1590, Udall’s Trial, 1 How. St. Tr. 1271, 1283, (examination on oath of one T. read, 
T. being beyond seas; but it does not appear that the latter circumstance was essential). 

In Raleigh’s Trial (1603), 2 id. 16, 18, Raleigh is willing to concede that Lord 
Cobham’s deposition could have been used, “ where the accused is not to be had con- 
veniently ”; yet there it was used, though Cobham was “alive, and in the House.” But 
thereafter the precedents indicate a general acceptance of the notion stated above : 

1612, Tomlinson v. Croke, 2 Rolle’s Abr. 687, pl. 3 (deposition receivable if the 
deponent is dead, not if he is living). 

1613, Fortescue & Coake’s Case, Godb. 193 (depositions in chancery not to be read 
at law “unless affidavit be made that the witnesses who deposed were dead ”). 

1629, Anon., ib. 326 (“if the party cannot find a witness,” then his deposition “ in 
an English court, in a cause betwixt the same parties,” may be read). 

1631, Fitzpatrick’s Trial, 3 How. St. Tr. 419, 421 (a defendant in rape demanded 
that the lady be “ produced face to face; which she was; who by her oath viva voce 
satisfied the audience”). 

1638, Dawby’s Case, Clayt. 62 (admitted, when dead). 

1645, Lord Macguire’s Trial, 4 How. St. Tr. 653, 672 (most of the witnesses spoke 
viva voce; a deposition was used of one who “was in town but he could not stay”). 

1658, Mordant’s Trial, 5 id. 907, 922 (all sworn except one, an escaped prisoner, 
whose deposition was used). 

1666, Lord Morley’s Case, Kel. 55, 6 How. St. Tr. 770 (depositions before a coroner 
might be read if the deponent were dead, or unable to travel, or detained by defendant ; 
but not if unable to be found). 

1673, Blake v. Page, 1 Keb. 36 (speaks of the affidavit of an absent person as allow- 
able, but apparently by consent only). 

1678, Bromwich’s Case, 1 Lev. 180 (like Lord Morley’s Case). 

1678, Earl of Pembroke’s Trial, 6 How. St. Tr. 1309, 1338 (a physician offers his 
prior deposition before the magistrate; the Court: “ You must give it again viva voce ; 
we must not read your examination before the Court”). 

1685, Oates’ Trial, 10 id. 1227, 1285 (deposition of a witness not found after search, 
excluded). 

1692, Harrison’s Trial, 12 id. 833, 851 (deposition taken by the coroner in the defend- 
ant’s absence, read because the defendant had eloigned the deponent). 

When this necessity for the witness’s absence could be foreseen (as when a deposi- 
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the thought that in any case there must indispensably have been 
an opportunity for cross-examination has not been reached. 

(5) By the middle of the 1600's, the orthodox tradition in 
favor of allowing the use of extra-judicial sworn statements had 
thus become decidedly weakened and was on the point of giving 
way. Nevertheless, there was still a tradition of orthodoxy; and 
this tradition was in harmony with the practice of influential 
modes of trial other than trial by jury in the common law courts.! 
A fixed rule to the contrary was consciously an innovation; and 
this innovation, though now on the point of prevailing, remained 
still to be established and to acquire orthodoxy. From the 
middle of the century we see the idea still progressing. The state 
of opinion is illustrated by one of the prosecutions conducted by 
the anti-Stuart party just before it obtained the upper hand and 
deposed Charles I.: 


1643, Col. Fiennes’ Trial, 4 How. St. Tr. 185, 214 ; the defendant, tried by 
court-martial, argued that “no paper-deposition ought to be allowed by the 
law, in cases of life and death, but the witnesses ought to be all present and 
testify viva voce”: that he had not had notice of the commission “so that he 
might cross-examine the witnesses”; then Mr. Pryna, for the prosecution, 
answered, among other things, that in the civil law and courts-martial trials 
were as usual “by sestimoniis [i. e. depositions] as by testibus viva voce; 
that in the Admiralty, a civil law court, as likewise in the Chancery, Star- 
Chamber, and English courts formed after the civil law, they proceed 
usually by way of deposition ; that even at the common-law in some cases, 
depositions taken before the coroner, and examinations upon oath before 
the chief justice or other justices, are usually given in evidence even in 


tion de bene was asked for before trial), there are some early indications that cross- 
examination would be a required condition: 1606, Matthews v. Port, Comb. 63 (“ The 
witnesses may be examined [prior to trial] before a judge, by leave of the Court, as 
well in criminal causes as in civil, where a sufficient reason appears to the Court, as 
going to sea, etc., and then the other side may cross-examine them ”). 

1662, St. 13-14 Car. II, c. 23, § 5 (in certain insurance claims, seamen being often the 
witnesses, an oath dz dene may be administered, “timely notice being given to the 
adverse party, and set up in the office before such examination, to the end such witness 
or witnesses may be cross-examined ”). 

1 Ante 1635, Hudson, Treatise of the Star Chamber, pt. ITI. § 21, in Hargr. Collect. 
Jurid. 200 (“It is a great imputation to our English courts that witnesses are privately 
produced,” in chancery; pointing out that the ecclesiastical court does otherwise, and 
reciting a recent reform of L. C. Egerton that witnesses should be produced before the 
opponent, “that the other side might examine him also if they please ”). 

1637, Bishop of Lincoln’s Trial, 3 How. St. Tr. 769, 772 (Banks, Attorney-General, 
arguing in the Star-Chamber, says: “The proceedings in this Court, as in all other 
Courts, is by examination of witnesses returned in parchment, not viva voce”). 
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capital cases ; that the high court of Parliament hath upon just occasions 
allowed of paper depositions in such cases”; and the depositions were 
“upon solemn debate” admitted. 


This case, to be sure, was no. precedent for a common law trial, 
and it occurred amidst a bitter political controversy; but it suff- 
ciently illustrates the unsettled state of opinion and the tendency of 
the time! Yet no final settlement came under the Commonwealth, 
nor under the Restoration, nor directly upon the Revolution. 

(6) By 1680-1690 (as already noted above) had come the 
establishment of the general rule against unsworn hearsay state- 
ments. This must have helped to emphasize the anomaly of 
leaving extra-judicial sworn statements unaffected by the same 
strict rule. By 1696, or nearly a decade after the Revolution, 
that anomaly ceased substantially to exist. A few rulings under 
the Restoration had foreshadowed this result;® but in that year 


1 A reflection of the English rule in this period is seen in the following colonial 
records : 

1660, Mass. Revised Laws and Liberties, Whitmore’s ed., “ Witnesses,” § 2 (a 
witness’ testimony may be taken before the magistrate, but, if the witness lives within 
ten miles and is not disabled, it shall not be used “except the witness be also present 
to be further examined about it ; provided also that in capitall cases all witnesses shall 
be present, wheresoever they dwell”; repeated in the Revision of 1672). 

1692, Proprietor v. Keith, Pa. Colon. Cas. 117, 124 (affidavits were offered to prove 
the truth of a libel; but the Court “ were very unwilling to have them read, saying it 
was no evidence unless the persons were present in court”; yet they permitted some to 
be read, since the witnesses could not be present “ by reason of the extremity of the 
weather”). See also Browne’s History of Maryland, 84. 

2 Mr. Jardine, in his Criminal Trials, Introd., I, 25, 29, says: “The ancient mode 
of proof by examinations [under oath of absent persons] continued to be the usual and 
regular course [in cases of treason or other state offences] during the reigns of Eliza- 
beth, James I., and Charles I. . . . During the Commonwealth the practice of reading 
the depositions of absent witnesses entirely disappeared, and has never been since 
revived. .. . It is believed that not a single instance can be produced of the reading 
of the deposition of an absent witness on the trial of a criminal (except in cases ex- 
pressly provided for by statute), since the reign of Charles I.” It would seem that the 
instances in note I, p. 452, supra, show the practice to have been sanctioned until after 
the Revolution; Mordant’s Trial, above cited, certainly shows that it did not cease dur- 
ing the Commonwealth. Mr. Jardine seems to have had a general but incorrect notion 
that the older methods ceased with the Commonwealth ; for example, that torture did 
not cease, as he believes it did, has been noticed in the article cited av/e, in note 3, 
451. 

8 Ante 1668 (no date or name), Rolle’s Abr. IT. 679, pl. 9 (depositions taken by bank- 
ruptcy commissioners, not admitted, “in a suit in which comes in question whether he 
was a bankrupt or not, or to prove anything depending on it, for the other party could 
not cross-examine the party sworn, that is the common course”). 

1669, R. v. Buckworth, 2 Keb. 403 (perjury; testimony of a deceased witness 


: 
| et 
| 
2 
. 
| 
4 | 
| 
| 
| 
| 
i 
| 
| 
| 
> 
it 
} 
4 
LA 4 
mii} 
3 
i 
i 
€ 
if 
j 
| 


&, 


THE HISTORY OF THE HEARSAY RULE. 455 


it was definitely and decisively achieved, in the trials of Paine and 
of Sir John Fenwick. The former was a ruling by the King’s 
Bench after full argument, and came in January.’ The latter, 
coming in the next November, involved a lengthy debate in 
Parliament; and, though the vote finally favored the admission of 
the deposition, the victory of reaction was in appearance only; 
for the weighty and earnest speeches in this debate must have 
burned into the general consciousness the vital importance of 
the rule securing the right of cross-examination, and made it 
impossible thereafter to dispute the domination of that rule as 
a permanent element in the law. From this time on, the appli- 


sworn at the trial where the perjury was committed, received; by two judges to 
one). 

ye 1680, Hale, Pleas of the Crown, I. 306 (“ The information upon oath taken 
before a justice of the peace” is admissible in fe/ony, if the deponent is unable to 
travel, yet in ¢veason this is “ not allowable, for the statute requires that they be pro- 
duced upon arraignment in the presence of the prisoner, to the end that he may cross- 
examine them ”). 

1688, Thatcher v. Waller, T. Jones 53 (deposition before the coroner of one beyond 
sea, admitted; but held that a deposition before a justice of the peace should not be 
received; the case of the coroner standing on the ground of a record). 

1694, R. v. Taylor, Skinner 403 (affidavit not admissible) ; and the citations at the 
end of note I, p. 452, supra. 

1 1696, R. v. Paine, 5 Mod. 163 (libel ; a deposition of B., examined by the mayor of 
Bristol upon oath but not in P.’s presence, was offered ; it was objected that “ B. being 
dead, the defendant had lost all opportunity of cross-examining him,” and the use of 
examinations before coroners and justices rested on the special statutory authority 
given them to take such depositions ; the King’s Bench consulted with the Common 
Pleas, and “it was the opinion of both Courts that these depositions should not be 
given in evidence, the defendant not being present when they were taken before the 
mayor and so had lost the benefit of a cross-examination ”; the reports of this case in 
1 Salk. 281, 1 Ld. Raym. 729, are brief and obscure). 

2 It is a little singular that R. v. Paine is not cited by any of the numerous debaters 
in Fenwick’s Trial. The date of the former is given as Hilary Term, 7 Wm. IIL, 
which must have been January, 1696, or ten months before Fenwick’s Trial. It is 
cited in Bishop Atterbury’s Trial, in 1723, infra. 

8 1696, Fenwick’s Trial, 13 How. St. Tr. 537, 591-607, 618-750 (the sworn statement 
before a justice of the peace of one Goodman, said to have absented himself by the 
accused’s tampering, was offered on a trial in Parliament; a prolonged debate took 
place, and this deposition, termed hearsay, was opposed on the precise ground of “a 
fundamental rule in our law that no evidence shall be given against a man, when he is 
on trial for his life, but in the presence of the prisoner, because he may cross-examine 
him who gives such evidence,” “by which much false swearing was often detected”; - 
the deposition was finally admitted, on Nov. 16, by 218 to 145 in the Commons, and the 
attainder passed by 189 to 156 in the Commons and by 66 to 60 in the Lords; but it is 
clear from the debate that many of those voting to receive the deposition did so on 
the theory that Parliament was not bound to follow the rules of evidence obtaining in 
the inferior Courts; the speeches claiming that those rules would admit it were half- 
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cability of the hearsay rule to sworn statements in general, as well 
as to unsworn statements, is not questioned! From the begin- 
ning of the 1700's the writers upon the law assume it as a settled 
doctrine; 2? and the reason of the rule in this connection is stated 
in the same language already observed in the history of the rule 
in general, namely, that statements used as testimony must be 
made where the maker can be subjected to cross-examination.? 
(7) There were, however, two sorts of sworn statements which, 
being already expressly authorized by statute, though not expressly 
made admissible, might be thought to call for special exemption, 
namely, the sworn examination of witnesses before justices of the 
peace in certain cases, and of witnesses before a coroner. That the 
rule excluding depositions taken without cross-examination should 
be applied to those of the former sort was not settled until the end 
of the 1700's. That it should apply to those of the latter sort never 


hearted and evasive; moreover, the prosecution only ventured (595) to offer it as 
“corroborating evidence”; see supra, note I, p. 447). 

1 The last remnant of hesitation is found in Bredon zv. Gill (1697), 2 Salk. 555, 1 Ld. 
Raym. 219, 5 Mod. 279 (question whether on statutory appeal from excise-commissioners 
to appeal-commissioners depdsitions below could be used or the witnesses should “ be 
brought in again personally and be examined viva voce”; ruled at first that “the law 
does not make viva voce evidence necessary, unless before a jury ; in other cases depo- 
sitions may be evidence”; but afterwards, mutata opinione, the Court required exam- 
ination de novo). But the persistence with which the older notion lingered on is seen 
in Bishop Atterbury’s Trial, 16 How. St. Tr. 323, 463, 471, 495, 503, 523, 536, 595, 607, 
608, 616, 673; here an examination before the Council, not on oath, of one since dead, 
was on an impeachment voted by a majority of the Lords to be received; but the vote 
was clearly the result of hot partisanship, and the managers of the impeachment con- 
ceded that their evidence was not legal; in this trial the first citation of R. v. Paine 
occurs, at p. 536. 

2 1730, Emlyn, Preface to State Trials, 1 How. St. Tr. xxv: (“The excellency 
therefore of our laws above others I take to consist chiefly in that part of them which 
regards criminal prosecutions. . . . In other countries . . . the witnesses are examined 
in private and in the prisoner’s absence; with us they are produced face to face and 
deliver their evidence in open court, the prisoner himself being present and at liberty 
to cross-examine them ”). 

Ante 1726, Gilbert, Evidence, 58 ff. 

1747, Eade v. Lingood, 1 Atk. 203 (deposition before bankruptcy commissioners, 
excluded). 

8 See the quotations in the preceding six notes. 

4 1739, R.v. Westbeer, 1 Leach Cr. L., 4th ed., 12 (deceased accomplice’s information 
upon oath, admitted, though it was objected that the defendant “ would lose the bene- 
fit which might otherwise have arisen from cross-examination ”). 

1762, Foster, Crown Law, 328 (the eminent author regards a deceased deponent’s 
examination before either coroner or justices as admissible, not discriminating as to the 
accused’s presence and cross-examination). 

1789, R. v. Woodcock, 2 Leach Cr. L., 4th ed., 500 (justice of the we ’s examination 
of the victim of an assault, excluded). 
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came to be conceded at all in England,!— at least, independently. 
of statutory regulation in the 1800's; and long tradition availed to 
preserve the use of these, though only as a distinct. exception to 
a general rule. That general rule, from the beginning of the 1700's, 
was clearly understood to exclude alike sworn and unsworn state- 
ments made without opportunity to the opponent for cross-exami- 
nation. From that period the rule could be broadly stated in the 
words of a judge writing just two centuries later:? “ Declarations 
under oath do not differ in principle from declarations made with- 
out that sanction, and both come within the rule which excludes 
all hearsay evidence.” 

One noteworthy consequence, having an important indirect influ- 
ence on other parts of the law of evidence, was the addition of a 
new activity to the accepted functions of the counsel for an accused 
person. In 1695% counsel had been allowed, in treason only, to 
make full defense for the accused; but until 1836* no law allowed 
this in felony. Yet as soon as the right of cross-examination was 
established, it was indispensable that trained counsel should be 
permitted to conduct it, if it were to be effective.6 And so ina 
short time this practice (without technical sanction) forced itself © 
on the judges in criminal trials: 


1883, Sir Fames Stephen, History of the Criminal Law, 1. 424: “The 
most remarkable change introduced into the practice of the courts [from the 
middle of the eighteenth century] was the process by which the old rule 
which deprived prisoners of the assistance of counsel in trials for felony was 
gradually relaxed. . . . In Barnard’s trial [in 1758] his counsel seem to have 
cross-examined all the witnesses fully. . . . On the other hand, at the trial of 
Lord Ferrers two years later, the prisoner was obliged to cross-examine the 
witnesses without the aid of counsel. . . . The change [of law by the statute 
of 1836] was less important than it may at first sight seem to have been.” 


Indirectly, this resulted speedily in a new development, to a 
degree before unknown, of the art of interrogation and the various 


1790, R. v. Eriswell, 3 T. R. 707 ( justice of the peace’s examination of a pauper as 
to his settlement; a divided Court). © 

1801, R. v. Ferryfrystone, 2 East 54 (the excluding opinion of the preceding case 
confirmed). 

1 R. v. Eriswell, supra. 

2 1889, Vann, J., in Lent v. Shear, 160 N. Y. 462, 55 N. E. Rep. 2. 

3 St. 7-8 Wm. III. c. 3. 

St. 6-7 Wm. IV. c. 114. 

5 By the prosecuting counsel it had of course already been employed, ¢. g. 1688, 
Seven Bishops’ Trial, 12 How. St. Tr. 183. 
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rules of evidence naturally most applicable on cross-examinations, 
—particularly, the impeachment of witnesses. Furthermore, it 
resulted ultimately in the breakdown of the old fixed tradition that 
a criminal trial must be finished in one sitting. The necessary 
sifting of testimony by cross-examination took double and treble 
the time used of yore. Under vast inconvenience, the old tradition 
was preserved,! until at last it gave way, from very exhaustion, to 
the new necessities. 

What we find, then, in the development of the Hearsay Rule is: 
(1) A period up to the middle 1500's, during which no objection 
is seen to the use by the jury of testimonial statements by persons 
not in court; (2) Then a period of less than two centuries, during 
which a sense arises of the impropriety of such sources of informa- 
tion, and the notion gradually but definitely shapes itself, in the 
course of hard experience, that the reason of this impropriety is 
that all statements to be used as testimony should be made only 
where the person to be affected by them has an opportunity of 
probing their trustworthiness by means of ¢ross-examination; (3) 
Finally, by the beginning of the 1700's, a general and settled ac- 
ceptance of this rule as a fundamental part of the law.’ Such, in 
brief, seems to have been the course of development of that most 
characteristic rule of the Anglo-American law of evidence,—a 
rule which may be esteemed, next to jury-trial, the greatest con- 
tribution of that eminently practical legal system to the world’s 


jurisprudence of procedure. 
John H. Wigmore. 


NORTHWESTERN UNIVERSITY LAW SCHOOL, CHICAGO. 


1 “Mr. Erskine made his celebrated speech in Lord George Gordon’s case, 1781, 
after midnight, and the verdict was given at 5.15 A.M., the Court having sat from 
8 p.M. the previous day. In 1794, in Hardy’s case, the Court sat from 8 till past mid- 
night ” (Sir H. B. Poland, A Century of Law Reform, 1901, p. 63). 

2 Until the trial of Hardy, in 1794, “ there had not yet been an instance of a trial for 
high treason that had not been finished in a single day” econgee, Lives of the 
Chancellors, 5th ed., VIII. 307). 

3 It therefore does not date back so far as our judges have sometimes fondly predi- 
cated,— for instance, “to Magna Charta, if not beyond it” (Anderson v. State, 89 


Ala. 12, 7 So. Rep. 429; 1890). 
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ACCORD AND SATISFACTION. 


“T-ROM time immemorial the acceptance of anything in satis- 
faction of the damages caused by a tort would bar a subse- 
quent action against the wrong-doer.”! As this doctrine arose 
long before the validity of simple contracts was recognized, it 
is obvious that it was not by virtue of any preliminary agreement 
or accord between the parties, but only by virtue of the ultimate 
acceptance of the satisfaction that the discharge was effected. 
The only importance of the accord was as evidence to prove that 
the performance relied upon by the defendant as satisfaction was 
actually received by the plaintiff as such. This would be proved 
as well by the plaintiff’s offer to receive the thing as satisfaction 
as by a bilateral agreement between the parties by which the 
plaintiff promised to receive the thing as satisfaction and the 
defendant promised to give it. There was, therefore, no occasion 
to distinguish between a mere offer on the part of the plaintiff 
and a bilateral contract. The distinction is now, however, of 
great importance. If there is a mere offer or promise by the 
creditor to accept something as satisfaction and the debtor makes 
no promise to give it, the offer of the creditor is revocable at his 
pleasure and the rights of the parties are unchanged until the 
agreed satisfaction is actually given and received. This distinction 
is not always observed in the cases.2_ The word accord, to avoid 
confusion, should be used only to designate a bilateral contract, 
by which the defendant promises to give the proposed satisfac- 
tion, and the plaintiff promises to accept it.® 
It might well be supposed that such an accord would have been 
recognized as a valid contract as soon as the validity of other 
bilateral contracts was recognized, but such was not the case. 


1 9 Harv. L. REv. 55, by Professor Ames, citing Y. B. 21 & 22 Edw. I. 586 (Rolls 
series); Y. B. Hen. VI. 25-13; Y. B. 34 Hen. VI. 43-44; Andrew v. Boughey, Dyer, 
75 pl. 23. 

2 Cases in which there seems to have been merely an offer by the creditor are: 
Wray v. Milestone, 5 M. & W. 21; Francis v. Deming, 59 Conn. 108; Harbor z. 
Morgan, 4 Ind. 158; Burgess v. Denison Mfg. Co., 79 Me. 266; Cannon Rivers 
Assoc. v. Rogers, 46 Minn. 376; Hawley v. Foote, 19 Wend. 516; Keen v. Vaughan’s 
Ex., 48 Pa. St. 477. 

8 Langdell, Summ. Cont. § 87. 
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The courts were doubtless led astray by the assumption that if 
the contract of accord was valid, it necessarily would be a defense 
to the original cause of action. Even burdened with this assump- 
tion, the Court of King’s Bench said, in 1681,) that “though in 
Peyto’s case, and formerly, it hath been held that an accord 
cannot be pleaded unless it appears to be executed, 9 Co. 79b, 
3 Cro. 46, pl. 2, yet of late it hath been held that upon mutual 
promises an action lies, and consequently, there being equal 
remedy on both sides, an accord may be pleaded without execu- 
tion as well as an arbitrament, and by the same reason that an 
arbitrament is a good plea without performance; to which the 
court agreedy for the reason of the law being changed, the law 
is thereby changed; and anciently remedy was not given for 
mutual promises, which now is given.” 

But this dictum being urged in the Common Pleas twenty 
years later in the case of Allen v, Harris? as a reason for holding 
an accord unexecuted a defense to an action, the court gave 
judgment for the plaintiff, saying: “If arbitrament be pleaded 
with mutual promises to perform it, though the party has not 
performed his part who brings the action, yet he shall maintain 
his action; because an arbitrament is like a judgment, and the 
party may have his remedy upon it. But upon accord no remedy 
lies. And the books are so numerous that an accord ought 
to be executed that it is now impossible to overthrow all the 
books. But if it had been a new point, it might be worthy of 
consideration.” 

Accordingly in Lynn v. Bruce® breach of a bilateral agreement 
to give and receive a specified sum of money as satisfaction for a 
previous cause of action wa$ held to give the plaintiff no right. 
Eyre, C. J., quoted from the case of Allen v. Harris, and gave 
his approval of the result for a reason not mentioned in the 
earlier cases. ‘‘Jnterest reipublicae ut sit finis litium. Accord 
executed is satisfaction, accord executory is only substituting 
one cause of action in the room of another, which might go on 
to any extent.” 

The decision of Lynn v. Bruce was correct upon its facts, since 
the accord was in that case merely an agreement to pay part of 
an admitted debt in satisfaction of the whole,* but no. such ex- 


1 Case v. Barber, T. Ray. 450. 2 Allen v. Harris, 1 Ld. Ray. 122. 
82H. BL. 317. 
4 See, however, 13 Harv. L. REv. 38, by Professor Ames. 
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planation is possible in the case of Reeves v. Hearne.1 Though 
the declaration in that case set forth mutual promises to do 
something of detriment to the promisor, and a breach of the 
defendant’s promise, the court held on demurrer that no cause 
of action was stated. These cases have never been in terms 
overruled, and the fourth edition of Leake on Contracts? on their 
authority says: “The accord is in the nature of a mere offer 
which either party may refuse or withdraw; and upon which 
no action will lie.” 

Nevertheless it is hardly credible that Reeves v. Hearne would 
now be followed even in England. The case of Crowther v. Farrer, 
though not purporting to overrule it, is in fact inconsistent with 
it, and allowed recovery of damages for breach of a contract 
to settle an existing liability by an agreed payment. Other 
decisions show clearly enough that if an agreement by way of 
accord is broken, an action may be maintained on the ordinary 
principles of contract.* 

The more difficult question is, what effect does the unexecuted 
accord have upon the previous cause of action? So far as it is 
possible for the law to reach this result, the effect should be that 
which the parties intend. Generally no intention is definitely 
expressed, and it is necessary to resort to inference. When a 
creditor agrees to accept from his debtor something in satisfac- 


tion of the debt in consideration of the debtor’s promise to give. 


the satisfaction, it can hardly be supposed that the parties in- 


tended that the creditor should immediately have the right to 


proceed on his original claim, without giving the debtor a chance 
to give the agreed satisfaction. Temporary forbearance at least 
must have been contemplated, though not expressly promised. 
So that if no time is fixed by the parties for the performance of 
the accord, it is a natural inference that the parties intended that 
the creditor should forbear for a reasonable time; if a date is fixed 
by the parties for the performance of the accord, the inference 
is that the parties intended forbearance upon the original claim 


to last until that date. In some cases the circumstances show | 


that the parties intended more than a temporary forbearance. 


11M. & W. 323. To the same effect is Elliott v. Dazey, 3 T. B. Mon. 268 

2 P. 623. 

8 15 Q. B. 677. 

4 Nash v. Armstrong, 10 C. B. N. s. 259; Very v. Levy, 13 How. 345, 349; White 
v. Gray, 68 Me. 579, 580; Chicora Fertilizer Co. v. Dunan, 91 Md. 144; Hunt v. Brown, 
146 Mass. 253; Palmer v. Bosley, 62 S. W. Rep. 195 (Tenn. Ch.). 
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They may and sometimes do, in effect, agree that the original 
liability shall be immediately extinguished and the accord substi- 
tuted in its place. But this is exceptional. 

After the true construction of the accord is determined, its 
legal effect must be considered. Let it be supposed, first, that the 
accord was not intended immediately to satisfy and destroy the 
original cause of action, and further that the creditor, in violation 
of his agreement, brings action on the original cause before the 
time has arrived for the debtor to give the agreed satisfaction. If 
the debtor pleads the accord, the defense cannot be sustained.} 
To sustain it would lead to the result that even though the debtor 
subsequently failed to perform the accord, the creditor’s claim 
would be barred, for judgment having once been given for the 
defendant on that very cause of action the matter has become 
ves judicata. Of course, the creditor could sue upon the accord, 
but to limit his rights to this would in effect put him in the same 
position that he would have occupied if he had agreed to accept 
the accord and not its performance as the satisfaction of the 
debt. The rule of the common law, therefore, that an unexecuted 
accord is no defense is based on sound principles. 

The case may be carried a step further. Suppose the debtor 
within the time agreed or within a reasonable time tenders per- 
formance of his promise, but the creditor in violation of his agree- 
-ment refuses to accept the performance in satisfaction of his 
claim, and brings suit on the original cause of action. Here, too, 
the unexecuted accord is no defense.2_ The creditor’s claim is not 


1 Many decisions to this effect are collected in 1 Am. & Eng. Encyc. of Law (2d ed.) 
422. A few recent cases are Crow v. Kimball Lumber Co., 69 Fed. Rep. 61 (C. C. A.); 
Crass v. Scruggs, 115 Ala. 258; Martin-Alexander Co. v. Johnson, 70 Ark. 215; Goble 
v. American Nat. Bank, 46 Neb. 891; Gowing v. Thomas, 67 N. H. 399; Arnett v. 
Smith, 11 N. Dak. 55, 64. The decisions cited in the next note are a fortiori in point 
to the same effect. 

2 Shepherd v. Lewis, T. Jones, 6; Lynn v. Bruce, 2 H. Bl. 317; Carter v. Wormald, 
1 Ex. 81; Gabriel v. Dresser, 15 C. B. 622; Humphreys v. Third Nat. Bank, 75 Fed. 
Rep. 852, 859; Long v. Scanlan, 105 Ga. 424; Woodruff v. Dobbins, 7 Blackf. 
582; Deweese v. Cheek, 35 Ind. 514; Young zw. Jones, 64 Me. 563; White v. Gray, 68 . 
Me. 579; Clifton v. Litchfield, 106 Mass. 34; Hayes v. Allen, 160 Mass. 34; Prest v. 
Cole, 183 Mass. 283; Hoxsie v. Empire Lumber Co., 41 Minn. 548, 549; Clarke v. 
Dinsmore, 5 N. H. 136; Rochester v. Whitehouse, 15 N. H. 468; Kidder v. Kidder, 
53 N. H.*561; Gowing v. Thomas, 67 N. H. 399; Russell v. Lytle, 6 Wend. 390; 
Brooklyn Bank v. De Grauw, 23 Wend. 342: Tilton v. Alcott, 16 Barb. 598; Kromer 
v. Heim, 75 N. Y. 574; Hearn vz. Kiehl, 38 Pa. St. 147; Blackburn v. Ormsby, 41 Pa. 
St. 97; Hosler v. Hursh, 151 Pa. St. 415; Clarke v. Hawkins, 5 R. I. 219; Carpenter 
v. Chicago, etc., Ry. Co., 7 S. Dak. 594; Gleason v. Allen, 27 Vt. 364. 

But see contra, Bradley v. Gregory, 2 Camp. 383; Very v. Levy, 13 How. 345; La- 
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satisfied. Tender is not the same as performance. To assert 
such a doctrine is to say that the debtor after making his tender 
has satisfied his debt, though he is still the owner of the thing 
which was agreed upon as the satisfaction. Even in the rare case 
where the tender is not only made, but kept good by setting aside 
as the creditor’s the proposed satisfaction, it involves an extension 
of the powers of a court of law to give relief. If the court holds 
that the debt was satisfied and that the tendered property became 
the property of the creditor by setting it aside for him, the court 
is doing more than merely ordering specific performance. It 
is holding that the debtor himself by his own action in appropri- 
ating the property to the creditor, in spite of the latter’s express 
refusal to receive it, has himself specifically enforced the bargain 
transferring title to the creditor and extinguishing the original 
obligation. Doubtless the law of sales furnishes a certain analogy 
with such a result. In many jurisdictions a seller may, if the 
buyer in breach of his contract refuses to receive the goods 
agreed upon, set them aside for him and sue him for the full price, 
instead of damages for loss of the bargain,! but unless there is 
no way to work out a just result without such violation of funda- 
mental legal distinctions the analogy should not be followed. 

It is clear that the debtor has just reason to complain if the 
law allows the creditor to proceed at once with his original cause 
of action without giving the debtor an opportunity to satisfy it as 
the parties agreed in the accord. Recognized principles, how- 
ever, suffice to protect the debtor. His grievance is that the 
creditor has broken the promise of temporary forbearance neces- 
sarily implied from the accord, and he should be entitled to the 
same redress that is allowed for breach of contracts for temporary 
forbearance where there is no agreement of accord. A covenant 
or other contract for temporary forbearance is not a good plea 
at law to an action brought in violation of the contract.2. To allow 
such a plea and give judgment for the defendant would involve 


tapee v. Pecholier, 2 Wash. C. C. 180; Whitsett v. Clayton, 5 Col. 476; Jenness v. 
Lane, 26 Me. 475; Heirn v. Carron, 19 Miss. 361; Coit v. Houston, 3 Johns. Cas. 243 
(overruled); Bradshaw v. Davis, 12 Tex. 336; Johnson v. Portwood, 89 Tex. 235, 239. 

1 Mechem on Sales, § 1694. In many jurisdictions, however, the seller cannot 
recover the full price unless the title to the goods had passed. bid. 

2 Ford v. Beech, 11 Q. B. 852; Ray v. Jones, 19 C. B. N. s. 416; Dow v. Tuttle, 4 
Mass. 414; Perkins v. Gilman, 8 Pick. 229; Winans v. Huston, 6 Wend. 471. See, 
however, Walker v. Nevill, 34 L. J. Ex. 73; Slater v. Jones, L. R. 8 Ex. 186; Newing- 
ton v. Levy, L. R. 5 C. P. 607, 6 C. P. 180. 
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the consequence that the plaintiff-could never sue, though he had 
agreed to temporary forbearance only, and would be repugnant 
to the rule of the common law that if a cause of action is once 
suspended, it is gone forever; nor is there better ground for 
an equitable plea to the action, since equity would not grant a. 
permanent injunction against the creditor’s action, for the same 
difficulty that forbids upholding the plea as a legal defense is 
equally insuperable to an equitable defense. The defendant 
is entitled to delay, not to a defense on the merits. The debtor 
must, therefore, apply to a court of equity powers for a temporary 
injunction against the prosecution of the action, and such an in- 
junction should be granted.’ In the case of an accord there is a 
further difficulty. It will not greatly help the debtor to get a 
temporary injunction on the express or implied promise of the 
creditor to forbear if the creditor is permitted ultimately to refuse 
to accept the agreed satisfaction, and may then enforce his original 
cause of action. In order to give effectual relief, therefore, equity 
must specifically enforce the performance of the accord. As 
a court of law cannot give adequate relief, and as the promise 
of temporary forbearance necessarily included in the accord gives 
equity jurisdiction of the matter, there seems good reason for 
equity to deal with the whole matter by granting specific perform- 
ance. Though there is strangely little authority upon the matter, 
and though in the few cases on the point the reasoning is not very 
full or satisfactory, the result here advocated seems to be justified 
by the decisions. 

Though an executory promise to give something in satisfaction 
of a cause of actionecannot be while unperformed a legal bar to an 
action upon the original cause, the parties may, as has already 
been said, agree that an executory promise shall itself be the 
«satisfaction of the old right; and if the claimant accepts a promise 
with that agreement, his original claim is at once and finally 
extinguished. Thereafter he must find his only remedy upon 
the new promise. This doctrine is modern,® and it may well 
be doubted whether early courts would have admitted the possi- 


1 Compleat Attorney (1st ed.) 325; Blake v. White, 1 Y. & C. Ex. 420, 424, 426; 
Greely v. Dow, 2 Met. 176,178. See also Billington v. Wagoner, 33 N. Y. 31; Bomeis- 
ler v. Forster, 154 N. Y. 229. 

2 Very v. Levy, 13 How. 345, 349; Apperson v. Gogin, 3 Ill. App. 48; Chicora Fer- 
tilizer Co. v. Dunan, 91 Md. 144. See Xe Hatton, L. R. 7 Ch. 723. 

8 Good v. Cheesman, 2 B. & Ad. 328 (1831), is regarded as the leading case on the 
point, but the doctrine was not clearly stated until after that decision. 
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bility, under any circumstances? of an executory simple contract 
extinguishing an existing cause of action;! but the principle 
seems logically correct, and is now well-settled law.? 

It is often extremely difficult to determine as matter of fact 
whether the parties agreed that the new promise should be itself 
the satisfaction of the original cause of action, or whether they 
contemplated the performance of the accord as the satisfaction. 
Unless there is clear evidence that the former was intended, the 
latter kind of agreement must be presumed, for it is not a probable 
inference that a creditor intends merely an exchange of his 
present cause of action for another. It is generally more reason- 
able to suppose that he bound himself to surrender his old rights 
only when the new contract of accord was performed. The 
earliest decision in which it was held that the accord itself might 
operate as an extinguishment of the creditor’s claim was on an 
agreement of composition; ® and it is in such instruments perhaps 
that it is most frequently and naturally inferred that. the intention 
of the parties was to substitute at once the right to the agreed 
composition for the old claims. 

If such is the construction of the agreement, it must follow that 
even though the accord is never performed the creditor’s right 
to sue on the old claim is lost. If, however, it is the performance 


of the accord which is to be the satisfaction of the claim, the 
creditor may, on default in performance of the accord by the 
debtor, sue either on the accord or on the original cause of 
action; * and similarly, if the creditor, contrary to his agreement, 


1 The reason given by Eyre, C. J., in Lynn v. Bruce, 2 H. Bl. 317, against the va- 
lidity of unexecuted accords generally, that they are merely “substituting one cause 
of action in the room of another,” is obviously as applicable to an agreement which is 
itself to be satisfaction of a cause of action as to an agreement where the performance 
is to be the satisfaction. 

2 Evans v. Powis, 1 Ex. 601; Buttigieg v. Booker, 9 C. B. 689; Edwards v. Hancher, 
1 C. P. D. 111, 119; Acker v. Bender, 33 Ala. 230; Smith v. Elrod, 122 Ala. 269; Heath 
v. Vaughn, 11 Col. App. 384; Warren v. Skinner, 20 Conn. 356; Goodrich v. Stanley, 
24 Conn. 613; Brunswick, etc., Ry. Co. v. Clem, 80 Ga. 534; Simmons vz. Clark, 
56 Ill. 96; Hall v. Smith, 10 Ia. 45, 15 Ia. 584; Whitney v. Cook, 53 Miss. 551; 
Yazoo, etc., R. Co. v. Fulton, 71 Miss. 385; Worden v. Houston, 92 Mo. App. 371; 
Gerhart Realty Co. v. Northern Assur. Co., 94 Mo. App. 356; Frick v. Joseph, 2 
N. Mex. 138; Perdew v. Tillma, 62 Neb. 865; Morehouse v. Second Nat. Bank, 98 
N. Y. 503; Nassoiy v. Tomlinson, 148 N. Y. 326; Spier v. Hyde, 78 N. Y. App. Div. 
151; Babcock v. Hawkins, 23 Vt. 561. See also Hunt v. Brown, 146 Mass. 253. Com- 
pare Campbell v. Hurd, 74 Hun 235; Wentz v. Meyersohn, 59 N. Y. App. Div. 130; 
Hosler v, Hursh, 151 Pa. St. 415. 

8 Good v. Cheesman, 2 B. & Ad. 328+ * Babcock v. Hawkins, 23 Vt. 561. 
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sues on the original claim witheut giving opportunity for the 
performance of the accord, the debtor need make no attempt to 
use the accord as a ground for injunction, even though the local 
law permits him to do so, but may suffer judgment to go against 
him and resort to a separate action on the accord.} 

A contract under seal presented some peculiar difficulties.. The 
maxim “ tam conveniens est naturali aequitate, ut unumquod- 
que dissolvi eo ligamine quo ligatum est,” seemed to forbid dis- 
charge by accord and satisfaction as completely as by mere parol 
agreement. Blake’s case,? however, decided that a right of action 
for unliquidated damages for breach of covenant could be dis- 
charged in this way. The court distinguished the case from that 
of a covenant to pay asum of money. “For there is a difference, 
when a duty accrues by the: deed in certainty, tempore confectionis 
scripti, as by covenant, bill, or bond to pay a sum of money, there 
this certain duty takes its essence and operation originally and 
solely by the writing;* and therefore it ought to be avoided by 
a matter of as high a nature, although the duty be merely in the 
personalty, but when no certain duty accrues by the deed, but a 
wrong or default subsequent, together with the deed, gives an 
action to recover damages which are only in the personalty for 
such wrong or default, accord with satisfaction is a good plea.” 4 

Before breach of a covenant, not only was a parol agreement 
ineffectual to discharge it, but even though property were accepted 
in satisfaction the covenant was not discharged, whether the 
covenant was for the payment of money ® or for the performance of 
some duty, breach of which would sound in damages. Doubtless 
equity would, if necessary, enjoin the enforcement of any kind of 
bond? where satisfaction had been given either before or after 
maturity. The acceptance of property in satisfaction necessarily 


1 Hunt v. Brown, 146 Mass. 253. 

2 6 Coke 434. 

® In further illustration of the theory of our early law, that an obligation to pay 
money was an immediate conveyance or grant, rather than merely an executory prom- 

_ ise to do something in the future, see Langdell, Sum. Cont. § 100; Pollock & Maitland, 

Hist. of Eng. Law (2d ed.) ii. 205; 8 Harv. L. REv. 252; 14 édem 429. 

* See to the same effect Herzog v. Sawyer, 61 Md. 344, 352; Cabe v. Jameson, 10 
Ired. L. 193; Smith v. Brown, 3 Hawks 580. 

5 Spence v. Healey, 8 Ex. 668. 

® Kaye v. Waghorne, 1 Taunt. 428; Berwick v. Oswald, 1 E. & B. 295; Harper v. 
Hampton, 1 H. & J. 622, 673; Smith v. Brown, 3 Hawks 580. 

7 Steeds v. Steeds, 22 Q. B. D. 537; Nash v. Armstrong, to C. B. N. S. 259; Hurl- 
but v. Phelps, 30 Conn. 42; McCreery v. Day,a19 N. Y. 1. 
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imports an agreement never to enforce the original obligation, and 
covenants to forbear perpetually were early given effect to as a 
defense, even by courts of law. The reason sometimes given is 
that such a covenant amounts to a release! The more accurate 
reason, however, and that generally, given in the books, is that 
circuity of action is thereby avoided.2— This latter reason is 
as applicable to the case of a parol contract never to sue as to 
the case of a covenant not to sue, so that it would seem that even 
a court of law might well have held satisfaction before breach 
a defense. There can now be no doubt that wherever equitable 
defenses are allowed at law, there would now be a good defense 
to an action at law on the covenant, and probably few courts 
would hesitate to accept such a defense, even though no statute 
had authorized the general use of equitable pleas.® 

A debt of record presented a difficulty similar to that of a 
debt by specialty. Accordingly it could not be discharged at 
common law even by payment. By Statute of 4 Anne, c. 16, § 12, 
this was changed in England. The English statute may be 
regarded as part of the American common law inheritance, but it 
did not cover the case of accord and satisfaction, and that has been 
held within comparatively recent times to constitute no defense to 
an action on the judgment. It may be doubted, however, whether 
these decisions would now be followed anywhere. The Supreme 
Court of the United States, though it holds itself obliged to pre- 
serve the distinctions between law and equity as they existed a 
century ago, has held the defense good,® and other decisions are to 
the same effect. 


1 Deux v. Jefferies, Cro. Eliz. 352. 

2 Hodges v. Smith, Cro. Eliz. 623; Lacy v. Kynaston, 2 Salk. §75, s. c. 1 Ld. Ray. 
690; 12 Mod. 551; Ford v. Beech, 11 Q. B. 852, 871. See also Smith v. Mapleback, 
1 T. R. 441, 446; Ledger v. Stanton, Johns. & H. 687. _ 

8 Green v. Wells, 2 Cal. 584; McDonald v. Mountain Lake Co., 4 Cal. 335; Wor- 
rell v. Forsyth, 141 Ill. 22 (see also Starin v. Kraft, 174 Ill. 120; Jones v. Chamberlain, 
97 Ill. App. 328); Monroe v. Perkins, 9 Pick. 298; Savage v. Blanchard, 148 Mass. 
348; Siebert v. Leonard, 17 Minn. 433, 436; Armijo v. Abeytia, 5 N. Mex. 533; 545; 
Reichel v. Jeffrey, 9 Wash. 250. 

Cases where a parol agreement to rescind or discharge a sealed contract is held 
effectual, also a fortiori imply that accord and satisfaction would be good. 

* Riley v. Riley, 20 N. J. Law (Spencer) 114; Mitchell v. Hawley, 4 Denio 414; 
Garvey v. Jarvis, 54 Barb. 179. 

5 Boffinger v. Tuyes, 120 U. S. 198, 205. 

6 Re Freeman, 117 Fed. Rep. 680, 684; Jones v. Ransom, 3 Ind. 327; McCullough 
v. Franklin Coal Co., 21 Md. 256; Savage v. Blanchard, 148 Mass. 348; Weston v. 
Clark, 37 Mo. 568, 572; Fowler v. Smith, 153 Pa. St.639; Reid v. Hibbard, 6 Wis. 175. 
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Though the defense of accord and satisfaction was recognized 
long before the doctrine of consideration was developed, the 
requirements for a legally effective satisfaction became confused 
and regarded as identical with the requirements for the considera- 
tion of a promise. As an accord and satisfaction is an executed 
transaction, and as the validity of the satisfaction as a discharge of 
the previous cause of action cannot have rested on any view that 
the satisfaction was rather the consideration of a promise of per- 
petual forbearance than a technical extinction of the old cause of 
action, the essentials of consideration and of satisfaction might 
well have varied. But it was not unnatural that what had been 
regarded as inadequate to work a satisfaction of a cause of action 
should also have been regarded as insufficient consideration, and 
later that whatever was insufficient consideration should be inade- 
quate also for the satisfaction of a cause of action. Brian, C. J., 
said in 1455 of an attempted satisfaction by part payment: “ The 
action is brought for 20 pounds and the concord is that he shall 
pay only 10 pounds which appears to be no satisfaction for 20 
pounds. For payment of 10 pounds cannot be payment of 20 
pounds. But if it were a horse, which horse is paid according to 
the concord, that is a good satisfaction; for it does not appear 
whether the horse is worth more or less than the sum in demand.” 
This doctrine soon became settled law, but Coke at least expressly 
distinguished the doctrine of consideration, and held that though 
part payment of a debt could not in the nature of things be a 
satisfaction of the debt, it might be consideration for a promise.” 
Lord Ellenborough, however, made no such distinction, and 
regarded, apparently, consideration as a test both for satisfaction 
and for executory contract. “There must be some consideration 
for the relinquishment of the residue; something collateral to shew 
a possibility of benefit to the party relinquishing his further claim, 
otherwise the agreement is nudum pactum.” ® 

In Cumber v. Wane,! Pratt, C. J., said: “It must appear to the 
court to be a reasonable satisfaction; or at least the contrary 


Accord and satisfaction was held a good plea to an action on a foreign judgment in 
Hardwick v. King, 1 Stew. (Ala.) 312. 

1 Y. B. 33 Hen. VI. 48 A. pl. 32; 12 Harv. L. REv. 521. 

2 Bagge v. Slade, 3 Bulst. 162. 

8 Fitch v. Sutton, 5 East 230, 232. The early cases are stated and discussed by 
Professor Ames, in 12 Harv. L. REv. 524. 

Stra. 426. 
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must not appear.” But in modern cases no such test is applied. 
The same rule that governs the formation of contracts — that the 
adequacy of the consideration is for the parties — governs the 
satisfaction of causes of action. Thus in Cooper v. Parker,! 
Parke, B., said: “The court cannot enter into a consideration 
of the value of the satisfaction, which upon the face of it is uncer- 
tain.” So in Curlewis v. Clark, an incomplete bill of exchange 
- was held a good satisfaction; Alderson, B., saying: “We cannot 
value the signature of the Earl of Mexborough; possibly it may 
be worth something as an autograph.” ? 

Though the common case where an agreed satisfaction is held — 
ineffectual for lack of consideration arises when part of a liquidated 
and undisputed debt has been paid,’ doubtless decisions on other 
facts would turn on similar principles“ Thus where performance 
of a duty other than a debt is held insufficient consideration to 
support a promise, such performance would also be held insuffi- 
cient to satisfy any cause of action. The legal requirements in 
this respect for a valid satisfaction should, therefore, be sought 
under the heading of consideration. 

It seems obvious that nothing can operate as a satisfaction, 
unless both debtor and creditor agree that it shall, but there is 
one commonly recurring state of facts where this principle seems 
to be lost sight of by many courts. The case is this: A debtor 
sends to a creditor whose claim is unliquidated or disputed a 
check with a letter stating that the check is sent in full satisfaction 
of the claim, and that if the creditor is unwilling to accept it as 
such he must return it. The creditor takes the check, but imme- 
diately writes a letter stating that he refuses to accept the check 
as full satisfaction, but will apply it in reduction of the indebted- 
ness. Upon these facts the English Court of Appeal held that 
there was no satisfaction of the cause of action,® and a few juris- 
dictions in the United States have made the same ruling. But 
the great weight of authority in the United States is to the con- 


1 15 C. B. 822, 828. 

2 3 Ex. 375, 379. See also Reed v. Bartlett, 19 Pick. 273. 

8 See these cases collected and distinctions discussed in 12 Harv. L. REv. 525 
et seq.; 1 Am. & Eng. Encyce. 413 ¢ seg. 

* Leake on Contracts (4th ed.) 622. 

5 Day v. McLea, 22 Q. B. D. 610. 

® Louisville, etc., Ry. Co. v. Helme, 22 Ky. L. Rep. 964; Rosenfield v. Fortier, 94 
Mich. 29. See also Mortlock v. Williams, 76 Mich. 568; Krauser v. McCurdy, 174 Pa. 
St. 174; Rapp v. Giddings, 4 S. Dak. 492. 


« 
| 
if 
i 
i 
| 
tf 
| 
| 
a 
| 
| 
i 
| 
| 
| 
i 


470 HARVARD LAW REVIEW. 


trary! It is said that the acceptance of the check necessarily 
involves an acceptance of the condition upon which it was 
tendered. 

If the parties are dealing orally with one another and the debtor 
offer the creditor a check in full satisfaction which the creditor 
takes, it must be inferred that he assents to the terms. If the 
creditor refuses to receive the check in full satisfaction and yet 
takes it, either he must have assented to the terms, or the debtor 
must have assented to the creditor’s refusal, for the voluntary 
giving of the check by one, and the taking it by the other, if 
neither misunderstood the words that were spoken, necessarily 
indicate assent,? and it becomes a question of fact, what the bar- 
gain was to which they assented. But if the debtor laid down the 
check and departed, saying, if this is taken it is full satisfaction, it 
is hard to see why the creditor may not steal or convert the check. 
Doubtless, if he take the check, saying nothing, his taking will be 
equivalent to an expression of assent to the offer, whatever his 
mental intent,’ and even if he indicate by some act or word at the 
time that he takes the check that his intention is not to treat 
the debt as satisfied, he should still be regarded as assenting to the 
terms of the debtor’s offer, for under the circumstances the debtor 
has reason to suppose that the taking of the check is an expres- 
sion of assent unless informed to the contrary.* But if as soon as 


1 Potter v. Douglas, 44 Conn. 541; Hamilton v. Stewart, 108 Ga. 472; Ostrander v. 
Scott, 161 Ill. 339; Lapp v. Smith, 183 Ill. 179; Bingham v. Browning, 197 Ill. 122; 
Michigan Leather Co. v. Foyer, 104 Ill. App. 268; Talbott v. English, 156 Ind 299, 313; 
Neely v. Thompson, 75 Pac. Rep. 117 (Kan.); Anderson v. Standard Granite Co., 92 
Me. 429, 432; Fremont Foundry Co. v. Norton, 92 N. W. Rep. 1058, 1060 (Neb.); 
Nassoiy v. Tomlinson, 148 N. Y. 326; Logan v. Davidson, 162 N. Y. 624; Lewinson z. 
Montauk Theatre Co., 60 N. Y. App. Div. 572; Whitaker v. Eilenberg, 70 N. Y. App. 
Div. 489; Petit v. Woodlief, 115 N.C. 120; Hull v. Johnson, 22 R. I. 66; McDaniels 
v. Rutland, 29 Vt. 230; Connecticut River Lumber Co. v. Brown, 68 Vt. 239. See also 
Bull v. Bull, 43 Conn. 455; Cooper v. Yazoo, etc., R. Co., 35 So. Rep. 162 (Miss.) ; Poll- 
man Coal Co. v. St. Louis, 145 Mo. 651; McCormick v. St. Louis, 166 Mo. 315, 335; 
Perkins v. Hadley, 49 Mo. App. 556. As to the necessity of an explicit statement that 
the check sent is intended as full payment, compare Fremont Foundry Co. v. Norton, 
92 N. W. Rep. 1058 (Neb.) ; Whitaker v. Eilenberg, 70 N. Y. App. Div. 489; Amer v. 
Folk, 28 N. Y. Misc. 508; Boston Rubber Co, vw. Peerless Wringer Co., 58 Vt. 551; 
Van Dyke v. Wilder, 66 Vt. 583. 

2 Cooper v. Yazoo, etc., Ry. Co. 35 So. Rep. 162 (Miss.). See also Porter v. Cook, 
114 Wis. 60. 

8 Keck v. Hotel Owners’ F. I. Co., 89 Ia. 200. 

4 Hull v. Johnson, 22 R. I. 66. In this case the debtor wrote on the check: “Good 
only . . . if endorsed in full of alldemands.” The creditor struck this out and cashed 
the check. The court said: “ The erasure on the check was not made in the presence 
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the check is taken notice is promptly given to the debtor that it 
is not taken as satisfaction, it seems impossible to find the ele- 
ments of a bargain. The most forcible argument upon the other 
side is that the creditor should not be allowed to assert his tor- 
tious conversion of the check, though the effect of such a ruling is 
to fix upon the creditor a bargain which he never made. The 
case of sending the check by mail is essentially the same as that 
just discussed, in that the creditor is given the power in fact to 
take the check without making an agreement with the debtor, 
though forbidden to exercise such power. 

The question whether accord and satisfaction entered into by 
the creditor with a person other than the debtor discharges the 
debt has been much disputed. Even though the third person 
pays in money the exact amount of the debt there can in strict- 
ness be at most an accord and satisfaction, for, as payment by A 
is a different thing from payment by B, the obligation has not 
been performed according to its tenor. In the early case of 
Grymes v. Blofield! the defendant pleaded to an action of debt 
satisfaction given by a third person, but it was held no plea. This 
is inconsistent with a still earlier case thus stated by Fitzherbert: ? 
“If a stranger doth trespass to me and one of his relations, or any 
other, gives anything to me for the same trespass, to which I 
agree, the stranger shall have advantage of that to bar me; for, 
if I be satisfied, it is not reason that I be again satisfied. Quod 
tota curia concessit.’ Grymes v. Blofield was followed in Edg- 
combe v. Rodd,’ and though its correctness seems to have been 
doubted in Jones v. Broadhurst, where Cresswell, J., considered 
the question elaborately, the English law was settled soon after 
by several cases thus summarized by Baron Parke in Simpson v. 
Eggington : 


“The general rule as to payment or satisfaction by a third person, not 
himself liable as a co-contractor or otherwise, has been fully considered in 
the cases of Jones v. Broadhurst, 9 C. B. 193 ; Belshaw v. Bush, 11 C. B. 


of the defendants, and could not have been known to them until the check had reached 
their bank and had been paid. The plaintiff gave them no notice of his rejection of 
their offer, but took their money.” 

1 Cro. Eliz. 541. This case is elaborately considered in Jones v. Broadhurst, 9 C. B. 
173, 195 e¢ seg., and the result of an examination of the original rolls is stated. 

2 Tit. “ Barre,” pl. 166. 

8 5 East 294. See also Thurman vz. Wild, 11 A. & E. 453. 

49 C. B. 173, 193- 

5 10 Ex. 844. 
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191, and James »v. Isaacs, 22 L. J. C. P. 73; and the result appears to be 
that it is not sufficient to discharge a debtor unless it is made by the third 
person, as agent for and on account of the debtor, and with his prior au- 
thority or subsequent, ratification. In the first of these cases, in an elabo- 
rate judgment delivered by Mr. Justice Cresswell, the old authorities are 
cited, and the question whether an unauthorized payment by and accept- 
ance in satisfaction from a stranger is a good plea in bar is left undecided. 
It was not necessary for the decision of that case. In Belshaw v. Bush, it 
was decided that a payment by a stranger considered to be for the defend- 
ant and on his account, and subsequently ratified by him, is a good pay- 
ment ; and in the last case of James v. Isaacs, a satisfaction from a stranger, 
without the authority, prior or subsequent, of the defendant, was held to be 
bad.” 1 


In Simpson v. Eggington ? it was held that ratification might be 
made at the trial of such an action. 

In the United States the weight of authority sustains the va- 
lidity of the defense,’ though wherever there is any evidence that 
the payment or satisfaction was made on behalf of the debtor and 
was ratified by him, these facts are relied upon. In New York, 
however, the strictness of the early English law has been main- 
tained, and a similar result has been reached in Kentucky ® and 
Missouri.” 


The difference in the authorities is of less importance than it 
might seem on first consideration. The courts which require the 
satisfaction to be made on behalf of the debtor and ratified by him 


1 See in accord with James v. Isaacs, Kemp v. Balls, to Ex. 607; Lucas v. Wilkin- 
son, 1 H. & N. 420. 

2 10 Ex. 844. 

8 Harrison v. Hicks, 1 Port. (Ala.) 423; Underwood v. Lovelace, 61 Ala. 155; 
Martin v. Quinn, 37 Cal. 55; White v. Cannon, 125 Ill. 412; Poole v. Kelsey, 95 Ill. 
App. 233, 240; Ritenour v. Mathews, 42 Ind. 7; Binford v, Adams, 104 Ind. 41; 
Thompson v. Conn. Mut. L. I. Co., 139 Ind. 325, 345; Harvey v. Tama County, 53 
Ia. 228; Porter v. Chicago, etc., Ry. Co., 99 Ia. 351, 359; Oliver v. Bragg, 15 La. Ann. 
402; Leavitt v. Morrow, 6 Oh. St. 71; Royalton v. Cushing, 53 Vt. 321, 326; Gray v. 
Herman, 75 Wis. 453- 

# See the careful opinions in Snyder v. Pharo, 25 Fed. Rep. 398, and Jackson v, 
Pennsylvania R. Co., 66 N. J. Law 632. 

5 Clow v. Borst, 6 Johns. 37; Daniels v. Hallenbeck, 19 Wend. 408; Bleakley v. 
White, 4 Paige 654; Muller v. Eno, 14 N. Y. 597, 605; Atlantic Dock Co. v. New 
York, 53 N. Y. 64; Dusenbury v. Callaghan, 8 Hun 541, 544. Cf Hun v. Van Dyck, 
26 Hun 567; affirmed without opinion, 92 N. Y. 660. See also Wellington v. Kelly, 
84 N. Y. 543; Knapp wv. Roche, 92 N. Y. 329, 334. 

® Stark’s Adm. v. Thompson’s Ex., 3 T. B. Mon, 296, 302. 

7 Armstrong v. School District, 28 Mo. App. 169. See also Carter v. Black, 4 Dev. 
& Batt. 425, 427. 
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are disposed to find these facts upon rather slight evidence. The 
difficulty is generally that the third person did not purport to act 
on behalf of the debtor. If the payment was so made as to be 
capable of ratification, there can be no difficulty so far as the 
debtor himself is concerned in making out such ratification. The 
mere assertion by the debtor that the debt has been satisfied 
though made by plea or at the trial after action has been brought 
on the debt is sufficient. If the question whether the debt has 
been paid comes in issue between the creditor and third persons, 
then indeed trouble may arise over the question of ratification. 

Even though satisfaction from a third person does not legally 
discharge the obligation, there may be ground for an equitable 
defense. There must be implied from the creditor’s acceptance 
of the satisfaction a promise to forbear perpetually to sue the 
original debtor. Whether the original debtor can enforce this 
promise in any jurisdiction should depend upon the doctrines 
there held in regard to the enforcement by third persons of con- 
tracts for their benefit or for the discharge of obligations due to 
them.! Ifthe promise is enforceable by the original debtor, either 
a permanent injunction or an equitable plea at law is an appro- 
priate remedy. 

It has been held in England that before ratification by the 
debtor, it is competent for the creditor and the third person to 
rescind their arrangement, and the original debtor will then still 
continue liable.? In this case, too, if it be granted that satisfaction 
by athird person is not a legal discharge, the correctness of the 
result depends on the doctrine held as to the right of parties to 
a contract in which a third person is interested, to rescind it.® 


Samuel Williston. 


1 See 15 Harv. L. Rev. 767; Armstrong v. School District, 28 Mo. App. 169. 

2 Walter v. James, L. R.6 Ex. 124. In this case the creditor when he received pay- 
ment thought that it was authorized by the debtor, and the fact that he accepted the 
payment under this mistake had weight with the court. 

3 See 15 Harv. L. REV. 799. 
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THE MERGER CASE 


HREE Jerseymen, whom we will call Morgan, Hill and 

Lamont, own each a cart and one horse. Their occupation 
is the carrying of eggs and chickens from the neighboring farmers 
to a market town over the New York border. They agree to 
form a corporation under the name of the Interstate Poultry 
Traffic Association. The only capital they turn in consists of 
their horses and carts, except a few dollars contributed to pay 
for their charter. Are they criminals liable to be fined $5,000 
apiece and imprisoned for a year? 

This simple but typical case seems to serve better to test 
the doctrines laid down in the Merger decision than the sen- 
sational facts which were there actually before the court. 

There are two questions: 

I. Could Congress declare such men to be criminals? 

II. Has Congress declared them to be criminals? 

I, Congress has full power over interstate commerce. The 
power to regulate commerce includes the power to destroy it 
by an embargo or by a prohibitive protective tariff, and such 
regulation can be enforced by criminal statutes. 

Can Congress say to a person actually engaged in interstate 
commerce: “ You shall not dispose of a share in your business 
in such a way as will put you under a temptation to carry on 
interstate commerce in a manner we deem injurious to the public ”? 
Would an Act of Congress to that effect be constitutional ? 

Harlan, Brown, McKenna, and Day, JJ., hold that it would 
be constitutional, and so, perhaps, does Brewer, J. 

Mr. Justice White (with whom it would seem that Fuller, C. J., 
and Holmes and Peckham, JJ., agree) thinks that it would not. 

On this point, the first opinion seems correct, although the 
dangers of the abuse of the power are so great and so obvious 
that one reaches the conclusion with reluctance. 

Congress cannot interfere with manufactures or agriculture on 
the ground that their products will be the subjects of interstate 


1 This notice of Northern Securities Company v. The United States, decided in the 
Supreme Court of the United States, March 14, 1904, has been prepared at the request 
of the Editors of the HARVARD Law REVIEW. 
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commerce, but here it is proposing to interfere with (or, to use 
the words of the Constitution, to “ regulate”) interstate commerce 
itself; it is endeavoring to prevent a state of things which it be- 
lieves will have a direct effect, not on the price of the transported 
article, but on the cost of the transportation itself. 

II. Has Congress declared them to be criminals? 

If it has done so, it is by virtue of 26 U.S. St. 209 (1890), an 
Act entitled “An Act to protect trade and commerce against 
unlawful restraint and monopolies.” 


** Sec. 1. Every contract, combination in the form of trust or otherwise, - 
or conspiracy, in restraint of trade or commerce among the several States, 
or with foreign nations, is hereby declared to be illegal. Every person who 
shall make any such contract or engage in any such combination or con- 
spiracy, shall be deemed guilty of a misdemeanor, and, on conviction 
thereof, shall be punished by fine not exceeding five thousand dollars, 
or by imprisonment not exceeding one year, or by both said pany, 
in the discretion of the court. 

“Sec. 2. Every person who shall monopolize, or attempt to monopolize, 
or combine or conspire with any other person or persons, to monopolize 
any part of the trade or commerce among the several States, or with foreign 
nations, shall be deemed guilty of a misdemeanor, and” subjected to the 
same penalty as under the first section. 

Sec. 3. Contains similar provisions as to commerce between the States 
and the District of Columbia or the Territories. 

Sec. 4 and Sec. 5. Give the Circuit Courts authority to issue injunctions 
to restrain violations of the Act. 

“Sec. 6. Any property owned under any contract or by any combi- 
nation, or pursuant to any conspiracy (and being the subject thereof) men- 
tioned in section one of this Act, and being in the course of transportation 
from one State to another, or to a foreign country, shall be forfeited to the 
United States,” etc. 

“Sec. 7. Any person who shall be injured in his business or property by 
any other person or corporation by reason of anything forbidden or declared 
to be unlawful by this act, may sue therefor in any circuit court of the United 
States in the district in which the defendant resides or is found, without 
respect to the amount in controversy, and shall recover threefold the 
damages by him sustained, and the costs of suit, including a reasonable 
attorney’s fee.” 


Judge Holmes justly calls attention to the fact that this Statute 
is a penal, a severely criminal statute, and also that it cannot 
receive a different interpretation on a bill for an injunction than 
it is to receive on an indictment. 
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It is a wholesome rule of the common law that penal statutes 
must be construed strictly,— a rule which has of late years 
been too much neglected by our courts. They are greatly given 
to construing a statute taking away a man’s property or liberty 
of action as if it were a contract into which he had entered. 

What does the Statute make criminal? First: It makes crim- 
inal ‘“‘ Every contract, combination in the form of trust or other- 
wise, or conspiracy, in restraint of trade or commerce among. 
the several States, or with foreign nations.” Secondly: It declares 
that.‘ Every person who shall monopolize, or attempt to monopo- 
lize, or combine or conspire with any other person or persons, 
to monopolize any part of the trade or commerce among the 
several States, or with foreign nations” shall be deemed guilty 
of a crime. 

The prevention of competition is not criminal unless it is a 
restraint of trade or a monopolizing. 

A contract in restraint of trade is something well known to the 
common law. It is a contract by which a person carrying on a 
business agrees with another to abandon or restrict that business. 

Monopolizing a business is excluding outsiders from carrying 
on the business. 

In our typical case, and in the case of the Northern Securities 
Company, there was no contract by which a person or corpora- — 
tion abandoned or restricted his own business. If a junction 
of interest is a restraint of trade, then two expressmen who 
have been carrying on business between the city of New York 
and Jersey City became criminals by forming a partnership. 
Such an intention is not to be lightly attributed to a respectable 
legislative body like Congress. 

Neither was there any monopolizing of the business. If our 
egg-collectors had combined to drive or keep another person off 
their route, they would have violated the Act. If the Great 
Northern Railway Company and the Northern Pacific Railway 
Company had combined to keep another railroad out of the 
territory which they served, that would have beén a monopoly. 

Therefore, if it isan open question, the opinion of Judge Holmes, 
and of the judges who agreed with him, that there had been no 
violation of the Statute, seems the better. But is it an open ques- 
tion, or is it concluded by the cases of United States v. Freight 
Association,! and United States v. Joint Traffic Association?? 


1 166 U.S. 290. 2171 U.S. 505. 
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There agreements between certain railroad corporations estab- 
lishing rates between themselves were held to violate the Statute. 
There was no “ monopolizing,” for there was no attempt to ex- 
clude other railroads from business. The contract must have 
been held void because in restraint of trade. 

Judge Holmes says he has no desire to criticise or abridge these 
decisions. He seems to consider the agreements between the rail- 
roads as amounting to several contracts by each railroad with 
strangers in restraint of its own business, and therefore as coming 
within the ordinary definition of contracts in restraint of trade. 
But is this so? 

The direct object of the ordinary common law contract in 
restraint of trade is the infliction of a detriment in carrying on 
his trade upon the tradesman, for the benefit of a stranger; that 
it may have the effect of limiting competition is only an indirect 
consequence. But the Traffic agreements had not for their direct 
object the infliction of a detriment upon any railroad in carrying 
on its business, but, on the contrary, to confer benefits upon them 
all in carrying on their business. The common law contract in 
restraint of trade restrains a man from carrying on business of 
a certain kind or in a certain place. But the Traffic agree- 
ments did not restrain a railroad from doing any business in 
any place, or from making as high charges as it wished. The 
object of the agreement was to secure a railroad from being forced 
to charge less than it wished. The limiting of competition was 
the primary object of the contract. Such an agreement may be 
a contract to forestall or engross or do something else naughty, but 
it does not appear to come within what had previously been 
deemed the definition of a contract in restraint of trade. The 
Traffic Association Cases do, therefore, appear to have held that 
the Statute covered not merely common law contracts in restraint 
of trade, and monopolies, but also extended to contracts which 
were neither, but were contracts to limit competition. On this 
point, we find it difficult to follow Judge Holmes, This does not 
mean that Judge Holmes is wrong in his conclusion, and the 
Traffic Association decisions right, but simply that his conclusion 
seems not consistent with those decisions. 

A distinction between the Traffic Cases and the Merger Case 
has been much insisted upon. In the Traffic Cases, it is said, the 
agreement directly limited competition, while in the Merger.Case 
the agreement merely gave the opportunity to limit competition; 
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but it seems as if taking the step of extending the Statute to cover 
every contract limiting competition was the passing of the Rubicon, 
and that the Court might then well take the further step. 

Perhaps the position of Judge Brewer is the most significant 
feature of the Merger Case. He was with the majority of the 
Court in the Traffic Association Cases, and to the correctness of 
the result in those cases he adheres. He would, therefore, it is 
presumed, still hold that a contract limiting competition in interstate 
commerce, although neither a common law contract in restraint 
of trade nor a monopoly, might be within the Statute; but now, 
apparently shocked by the possible result of a doctrine which 
might send to prison two expressmen who had formed a partner- 
ship to carry between two towns in adjoining states, or the brake- 
men on an interstate railroad who had struck for an eight hour 
day, he energetically declares that, in contradiction to what was 
said in the Traffic Association Cases, an agreement, in order to 
violate the Statute, must be in wzveasonadle restraint of trade. 

Now that Judge Brewer has, in so marked a manner, repudiated 
the doctrine which was the ground of the opinions in the Traffic 
Cases, where he was with the majority, and that Judge Peckham, 
who delivered these opinions, is one of the minority in the Merger 
Case, the Traffic Association Cases must be considered, to speak 
familiarly, as having received a black eye, or rather two black eyes. 

The Statute is still capable of being abused, but from the worst 
abuses the Supreme Court, as at present constituted, will protect 
the community, and we can join in Judge Holmes’s expression of 
satisfaction that only a minority of the Court adopt an interpreta- 
tion of the statute which “would make eternal the de//um omnium 
inter omnes and disintegrate society as far as it could into individ- 
ual atoms,” 
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INSANITY AS A DEFENSE TO A Tort AcTION.—As a general rule, 
insane persons are liable for their torts... Public policy is thought to over- 


come the technical difficulty that since such people are often incapable of 
volition, the things which they do are not strictly their own acts. Since it 
is a question which of two innocent estates shall suffer, putting the loss on 
the property of the insane defendant is thought to secure greater vigilance 
by his guardians, and to be desirable as protecting the public.? It has 
been suggested that this rule is too strict, and that wherever the state of a 
man’s mind is important, as in negligence or malicious prosecution, insanity 
should be a defense.* The same considerations of public policy, however, 
apply here, and it is hard to see why, if the law holds a man in spite of 
his inability to do otherwise, it should not also hold him in spite of his 
inability to exercise due care or to harbor malice. In this connection the 
attitude of the courts toward slander and libel is interesting. In America 
it is considered fairly well settled, on the strength of three or four decisions 
and several dicta, that insanity is a complete defense in such an action.‘ 
In England the only authority seems to be a dictum that it is no defense.® 
The reasons given for the American attitude are two, that malice, of which 


1 See Weaver v. Ward, Hob. 134. 

2 Mclutyre v. Sholty, 121 Ill. 660. 

8 Holmes, Common Law, 109; see 10 Harv. L. REv. 182. 

* Bryant v. Jackson, 6 Humph. (Tenn.) 199; Horner v. Marshall’s Administratrix, 
5 a (Va.) 466; Gates v. Meredith, 7 Ind. 440. See Avery v. Wilson, 20 Fed. Rep. 


% See Mordaunt v. Mordaunt, 39 L. J. Prob. & Matri. 57, 59. 
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an insane mind is incapable, is a necessary ingredient of these actions, and 
that presumptively publications from such a source do not injure. On these 
grounds the Court of Appeals of Kentucky has recently added another 
decision to the American group. Jrvine v. Gibson, 77 S. W. Rep. 1106. 

It is submitted, however, that neither the English dictum nor the American 
doctrine is satisfactory. The liability should not be absolute, nor the defense 
complete. It is true, malice is usually regarded as essential to libel or 
slander, but that has come to mean merely “legal malice,” which is inferred 
from the voluntary act. So here again the only reason an insane person 
should escape is the absence of volition, and it has been seen that that is 
no defense under the general rule. Even if actual malice were required, 
however, it is hard to comprehend, as has been said, why public policy may 
not as well dispense with this as with the necessity of volition. Of course 
the absence of intent and of malice is always important to prevent punitive 
damages. 

The second reason given for the American attitude is more important. 
Undoubtedly there is a presumption that the vaporings of a diseased brain 
do not injure, yet this is not always true. The public may be ignorant of 
the insanity, or it may be such that the words still have some weight.’ The 
presumption that such utterances are not damaging should be a rebuttable 
presumption, not an absolute one. In ordinary slander, this would leave 
only the usual burden on the plaintiff, but where an action is maintainable 
without proof of damage, as in assault, libel, and slanderous words action- 
able fer se, it would do away with that exemption, and make it necessary 
for the plaintiff to show some actual damage before he could succeed. Only 
when no actual damage can be shown, should the defense be complete. 


CONTRACTS IN RESTRAINT OF TRADE WITHIN THE SHERMAN ANTI-TRUST 
Law. — Probably no current legal question is of such importance to the 
business world as the meaning of the first section of the Sherman Anti-Trust 
Law which forbids “every contract, combination . . . or conspiracy, in 
restraint of trade” among the states. It seems a hopeless effort to attempt 
to spell out of the mass of federal decisions any serviceable and yet entirely 
uniform interpretation. At the beginning two positions at least were open 
to the courts. They might, first, have taken the conservative view that the 
statute forbids only those unreasonable contracts in restraint of trade which 
are invalid at the common law.’ There is good reason to believe that this 
interpretation of the statute is what the framers had in mind.? Viewed in 
this light, the act merely adds a new federal remedy against the making of 
contracts in restraint of interstate trade, making penal what before was 
simply invalid. The opinion has been advanced that all, or nearly all, the 
cases can be sustained, as decisions on the facts, by this interpretation. 
But in at least one leading case, dealing with interstate carriers, the Supreme 
Court held bad a seemingly reasonable traffic agreement, the ground of 
invalidity being, apparently, that it did away with competition. At common 


6 Bromage v. Prosser, 4 B. & C. 247, 253. 

7 See Dickinson v. Barber, 9 Mass. 225; Yeates v. Reed, 4 Blackf. (Ind.) 463. 
1 See Rousillon v. Rousillon, 14 Ch. D. 351. 

8 ow Rec. xxi, pt. 4, pp. 3146, 3148. 

8 U.S. v. Trans-Missouri Freight Association, 166 U. S. 290. 
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law, however, it does not necessarily make a contract invalid that it does 
away with competition.* 

In the second place, the courts could say that the act applies to every 
contract in restraint of trade, reasonable or unreasonable. Whatever may 
be the state of the cases as decisions on the facts, it is not to be denied that 
that is the result of the language and reasoning of the opinions.’ That it 
was an unfortunate view to take, the decisions of the courts are already 
demonstrating. When confronted by an ordinary factor’s agreement in what 
would seem obvious restraint of interstate commerce they have held it good, 
attempting to draw distinctions between direct and incidental restraint, which, 
if they mean anything, mean the application of the old common law test. 
Such was the case of the recent decision in PAz//ips v. Jola Portland Cement 
Co., 125 Fed. Rep. 593 (C. C. A., Eighth Circ.). Here it was agreed between 
a vendor in Kansas and a vendee in Texas that the latter would not com- 
pete with his vendor anywhere beyond the boundaries of the state of Texas. 
In holding the agreement not within the provisions of the Sherman Act the 
court said the law must have a reasonable interpretation, and in trying to 
reach this interpretation it laid down a test of validity that might well 
have been adopted by a court applying the common law doctrine of 
reasonableness. 

No one, of course, can foretell what the final outcome of the effort to fix 
the meaning of the Act will be. But one or two things are fairly clear. 
The courts will prove unwilling to adhere in all cases to the extreme lan- 
guage of the decisions which would make invalid any and every contract in 
restraint of interstate trade.® It is likely, moreover, that the discretion they 
exercise will follow more and more the old common law test of reasonable- 
ness with regard to all parties concerned, for there is no sound basis for 
discretion except reasonableness. 


LIABILITY OF RAILROAD COMPANY TO PASSENGERS FOR NEGLIGENCE 
or CONNECTING Company. — There is much conflict among the authorities 
as to whether a carrier selling a ticket for a journey to begin on its own 
line and to terminate on a connecting line is liable for injuries received by 
the passenger on the connecting line. In England it is held that the carrier 
is so liable, but most American courts take the view that it is not,? unless 
special circumstances are found from which it may be inferred that the 
carrier selling the ticket assumes responsibility for the other’s negligence. 
But there is no doubt that a carrier is subject to such liability, if it 
actually so contracts ; power to enter into contracts for the safe carriage of 
passengers on connecting lines is implied in the charter of every railroad 
company, so that these agreements are not w/tra vires.* Furthermore, a 
carrier may sometimes be held liable for an injury received on a connecting 
line by a passenger who began his journey on that line, but who held a 


* Nordenfelt v. Maxim Nordenfelt, etc., Co., [1894] A. C. 535. 
5 U.S. v. Trans-Missouri Freight Association, supra. 
® See discussion of Northern Securities Co. v. U. S. ante, p. 474. 


1 Great Western Ry. Co. v. Blake, 7 H. & N. 987. 


2 Knight v. Portland, Saco, & Portsmouth R. R. Co., 56 Me. 234; contra, Little v. 
46 N. J. Law 614. 


8 Wheeler v. San Francisco & Alameda R. R. Co., 31 Cal. 46. 
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through ticket to a point on the line of the carrier against which the action 
is brought. If there is a traffic agreement between two connecting carriers, 
whereby the net profits of all joint business are to be divided in a fixed 
proportion, without regard to the amount actually earned on the line of 
either, this is said to create a partnership, as between the carriers and third 
persons, so that a passenger holding a through ticket may sue either carrier 
for any injury he receives on either part of the line.* 

This was the situation in a late case in the Circuit Court of Appeals for 
the second circuit. Two railroads were operated as one system, the profits 
of the joint business being divided according to mileage. It was held that 
a partnership as to joint traffic had been created, and the representative of 
a passenger who began his journey and was killed on the road of one of the 
companies, but who held a ticket to a point on the line of the other, was 
allowed to maintain an action against the second company. JLehigh Valley 
R. R. Co. v. Dupont, 30 N. Y. L. J. 1925 (C. C. A., Second Circ.). It is 
evident that, on the principles stated above, the defendant would have been 
liable if the two carriers had been natural persons. As it was, there seems, at 
first sight, to be much force in the objection that the companies had no power 
to enter into a partnership, so that no action based on the existence of such 
a partnership could be maintained. The law generally looks with great 
disfavor on anything in the nature of a partnership between corporations.® 
Accordingly, a contract between two railroad companies to the effect that 
the net profits of their whole business, both local and joint, shall be divided 
in a fixed proportion, is held u/tra vires.® But if, as in the present case, 
the division of net profits is confined to the joint business, each company 
taking all the receipts and paying all the expenses of its local business, the 
contract is not objectionable.’ This arrangement certainly seems to be as 
much a partnership as the other: in upholding it, an exception is made to 


the general rule. But it is not an exception without reason: it is so clearly 
to the public advantage that connecting railroads be operated as one system 
that it is not difficult to imply a power to form partnerships for this purpose 
from the general words of the charter. 


EFFECT OF THE REGISTRY SYSTEM ON THE DOCTRINE OF ESTOPPEL BY 
Deep. — In the United States it has long been settled law that where a con- 
veyance is made with covenants of warranty by one who later gets in the 
title, the after-acquired title inures by estoppel to the benefit of the grantee.’ 
If this estoppel merely creates an equity against the grantor, subsequent 
purchasers for value without notice should be protected ; but if it actually 
passes the title to the original grantee, at common law later purchasers would 
be without remedy. Under the registry system, however, a different result 
may well be reached. Statutes requiring a record of conveyances usually 
provide that instruments of title shall be of no effect against subsequent grant- 
ees and incumbrancers if not recorded. In interpreting these statutes the 
question arises as to how far the record is effective against the later pur- 


4 Champion v. Bostwick, 18 Wend. (N. Y.) 175. 
5 Mallory v. Hanaur Oil Works, 86 Tenn. 598. 
6 Burke v. Concord R. R. Corp., 61 N, H. 160. 
7 Swift v. Pacific Mail S. S. Co., 106 N. Y. 206. 


1 Somes v. Skinner, 3 Pick. (Mass.) 52. 
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chaser. If he is bound by the record of a deed which lies outside the 
chain of title, estoppel works against him; otherwise, not. On this point the 
courts are almost evenly divided.? In a recent case, therefore, the Supreme 
Court of South Dakota was bound by no settled rule of law. A statute, 
presumably declaratory of the common law, provided that title should pass 
by estoppel. Because a deed given by the grantor before he acquired title 
was on the record, the court decided that estoppel passed title to the exclu- 
sion of a subsequent grantee, although he had traced his vendor’s record 
title back to a patent from the United States government. Sernardy v. 
Colonial, etc., Mortgage Co.,98 N. W. Rep. 166. 

The purpose of the registry acts appears to be to facilitate transfers of 
property by making it safe to deal with the owners of the record title. Con- 
sequently they deprive the grantee under an earlier unregistered conveyance 
of the common law right which his priority in execution would naturally 
give him over a subsequent grantee,’ for the later grantee could have no 
notice from the record of the previous conveyance. By authority, also, 
a grantee is not charged with notice of a recorded instrument given by one 
who nowhere appears on the record as owner.* For example, if A sells to 
B, who fails to record, and transfers to C, who registers his conveyance, this 
record is not effective against a subsequent purchaser from A. Nor is the 
record notice to other later grantees than those claiming title from the same 
grantor.’ Thus, if A claims under a grant from B, record of a prior con- 
veyance of the same lands by X, an adverse claimant, does not bind A. 
Moreover, if an instrument is spread upon any but the correct record, it is 
valueless.6 These results would seem to indicate that a purchaser is ex- 
pected simply to use reasonable diligence in looking up his vendor’s title. 
It does not seem reasonable that a purchaser be required to examine the 
record for conveyances made by his grantor at a time when that same 


record shows that he had not the land to convey. And since the registry 
system is due to modern legislation, anything in the common law doctrine 
of estoppel inconsistent with it should be considered overruled.? There- 
fore it seems unfortunate that a grantee, like the defendant in the principal 
case, who is so grossly careless as to take a deed from one having neither 
the legal nor the record title should have preference over a grantee who 
examines his grantor’s record title with all reasonable care. 


Suir By ONE STATE AGAINST ANOTHER. — Seldom, indeed, has a funda- 
mental question of constitutional interpretation been so strikingly presented 
as in Zhe State of South Dakota v. The State of North Carolina et al., 24 
Sup. Ct. Rep. 269. A private individual holding bonds of the state of 
North Carolina secured by railway stock in the hands of the state govern- 
ment, donated ten of the bonds to the state of South Dakota. The latter 
state brought suit, and North Carolina in answer denied the jurisdiction of 
the court. On this issue the case was decided, the jurisdiction of the court 
being sustained. Four justices dissented. 


2 Warburton v. Mattox, Morris (Ia.) 367 ; Calder v. Chapman, §2 Pa. St. 359. 
8 See Losey v. Simpson, 11 N. J. Eq. 246, 249. 

4 Irish v. Sharp, 89 IIl. 261. 

5 Leiby v. Wolf, 10 Oh. 83; 2 Pom. Eq. Juris., 2d ed., § 658. 

6 Colomer v. Morgan & Valette, 13 La. An. 202. 

7 See Way v. Arnold, 18 Ga. 181, 193. 
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The reasoning of the majority is simple and straightforward. The Con- 
stitution, they say, in the second section of the third article extends the 
judicial power of the United States to controversies between two or more 
states. The word “controversy,” if it means anything, must include a 
matter so plainly justiciable as a claim for money due on a written promise 
to pay. The Eleventh Amendment, indeed, forbids suit in a federal court 
against a state by a citizen of another state or of a foreign state. But asa 
matter of plain interpretation, sanctioned by the court in time past,’ this 
amendment is concerned only with the status of the real parties before 
the court. Here the real party plaintiff is a state. It follows, then, that 
although the bonds in the present case were the gift of a private citizen, the 
court has jurisdiction. 

The position of the minority, although less simple, is equally explicit. 
They rely on the Eleventh Amendment, and insist that it was intended to 
prevent the prosecution against any state of a suit arising out of dealings 
between that state and individuals. In support of this view they cite the 
decisions in Hans v. Louisiana* and New Hampshire v. Louisiana* In 
the former case a citizen of Louisiana was not allowed to sue that state, the 
prohibition being held to be within the spirit if not the letter of the eleventh 
amendment. In the latter, the state of New Hampshire was not allowed to 
prosecute claims it held in trust for some of its citizens, on the ground that 
the real parties plaintiff were citizens of another state. 

It is difficult to escape the reasoning of the majority. By the Constitution 
the federal courts are granted jurisdiction in two distinct classes of cases ; 
the first determined solely by the nature of the controversy, the second 
by the character of the parties. Suits between two or more states would 
seem to fall within the second class, and it is hard to read into the qualifica- 
tion of the Eleventh Amendment anything which prevents a state when the 
real party in interest, from suing another state on a claim like that in the 
principal case. Nevertheless, the court must have reached its conclusion 
with great reluctance. The difficulties in the way of enforcing decrees 
against a state government could not have been absent from the minds of 
the majority although they dismissed them summarily in their opinion. 


POSSESSION AS A BASIS FOR ASSESSMENT OF TAXES. — That a state may 
tax all property within its jurisdiction, even though the owner be a non-resi- 
dent, is not open to doubt.’ In the exercise of this power, however, there 
is often a practical difficulty in discovering the true owner. To avoid this 
difficulty, statutes have been passed requiring the person in charg? of the 
property to pay the tax and allowing him to reimburse himself at the expense 
of the owner. It is clear that where such custodian has funds of the owner 
in his hands this procedure may be justified on the analogy of garnishment, 
for the custodian as debtor is simply required to discharge an obligation of 
his creditor. Thus corporations have been compelled to deduct from pay- 


Baldwin, J., in Rhode Island v. Massachusetts, 12 Pet. (U. S.) 6 
ee C. J., in Cohens v. Virginia, 6 Wheat. (U. S.) 264, 4 
134 U.S. 1. 

108 U. S. 76. 
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ments due to stockholders the taxes upon the individual shares.? But where 
the custodian has no security of which to avail himself against the true 
owner, it is equally clear on both reason and authority that he cannot be 
forced to part with his property in order to pay a debt justly due from 
another. Accordingly, the Supreme Court of Tennessee has recently con- 
demned a statute imposing a privilege tax upon persons conducting the 
business of advertising in street cars and making the street-car company 
which leased the privilege liable for the payment of the tax without pro- 
viding a means by which such company should be reimbursed. Knoxville 
Traction Co. v. McMillan, 77 S. W. Rep. 665. 

Where, however, the person compelled to pay has no funds, but has 
other property of the owner in his possession, some difficulty is apparent. 
Statutes have made the agent liable for taxes upon the goods of his princi- 
pal in his possession and have given him a lien upon them as security.* 
The constitutionality of these provisions seems never to have been ques- 
tioned until recently. In a late decision the Supreme Court of the United 
States has upheld the constitutionality of a Maryland statute compelling 
warehousemen to pay the taxes upon liquors stored with them and giving 
them a lien on such liquors for the amount against the owners. Carstairs 
v. Cochran, 24 Sup. Ct. Rep. 318. On authority, therefore, it would seem 
to be settled that any person who has the property of another in his posses- 
sion may be required to advance the taxes thereon. In other words, for 
reasons of convenience he may be compelled to surrender his money and 
take in return property of a different kind. Such a forced exchange is 
clearly a deprivation of property. Is it a justifiable deprivation? It can- 
not be a taking by eminent domain, for there is no pretense of a seizure for 
necessary public purposes. It might possibly be regarded as an exercise of 
the police power.’ Certainly there must be inherent in the state govern- 
ments the power to use all reasonable methods for the collection of taxes. 
Whether the method prescribed by the legislature is reasonable will not be 
too closely inquired into by the courts,’ and this method might well be 
sustained. 

It has been urged that some cases might arise where the custodian would 
lose not only his money but also his means of reimbursement ; for example, 
if the tax should be greater than the market value of the goods and the 
owner should refuse to reclaim, or if the goods were destroyed after the 
tax was paid. It will be found, however, that if the validity of the forced 
exchange is once recognized, the following well-established rules will cover 
all such cases: first, a government lien is always a preferred charge ; second, 
a tax greater than the market value is confiscation, not taxation, and would 
therefore be invalid for that reason; and third, as soon as the ware- 
houseman has paid the tax, he has a property right in the goods, and it 
is not unjust to subject this right to all the risks and liabilities of ordinary 
property. 


Bell’s Gap R. R. Co. v. 134 U. S. 232. 


2 

8 Stapylton v. Thaggard, 91 Fed. Rep. 93. 

4 Lockwood vz. Johnson, Collector, 106 Ill. 334. 

5 1 Cooley on Taxation, 3d ed., 653. GF New Orleans v. Stemple, 175 U. S. 


See Prentice, Police Power 361. 
See Kirkland v, Hotchkiss, 10 U. S. 491, 497-498. 
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Contempt. — Every superior court has inherent power to punish con- 
tempts of its authority. Ordinarily in the case of such offenses the court 
itself is the sole judge without appeal and imposes penalties as it sees fit.’ 
Such an extraordinary power needs of course to be used with great caution, | 
and such has been the common practice of the courts. Ina most impor- 
tant class of contempts, however, contempts of an order of a court of equity, 
_the courts have not shown the same conservative tendency. It has long 
been settled that no one but a party to the proceedings is bound directly by 
the order of a court of equity.? Certain persons not parties to injunction 
proceedings nevertheless have been held for contempt of court because of 
acts done with knowledge of the injunction. A most natural and necessary 
extension of the early rule was made in order to include servants or agents 
of a person enjoined.* If servants or agents were allowed to do what was 
forbidden to their master or principal, a court of equity could be foiled with 
impunity. The next step was to hold in contempt any one conspiring or 
acting in privity with the person enjoined in violating the injunction. From . 
this developed the class of cases of which a recent New York case is an 
example. All members of the same combination, as for instance the same 
labor union, are included in the terms of an injunction issued against certain 
members of the union as parties to the proceedings. As each member is 
in privity with the others, any one who does the act forbidden comes within 
the scope of the above rule and consequently is in contempt. eopie v. 
Marr, 88 N. Y. App. Div. 422. These extensions of the old rule were but 
natural developments, but recent cases have taken a step which necessitates 
either a new doctrine, or a new idea of privity. Persons not parties to the 
injunction proceedings have been held in contempt for doing acts enjoined, 
with knowledge of the injunction, acting wholly independently of the persons 
enjoined, but for the purpose of assisting them.’ Nor have the courts 
stopped there. Persons have been held in contempt for doing the act 
- enjoined with knowledge of the injunction, entirely for their own purposes 
and with no intention or desire to assist the persons enjoined in any respect.® 

In these cases as in all the above cases in extension of the original rule the 
persons held for contempt, not being parties to the injunction proceedings, 
cannot be held for disobedience of the court’s order, but for setting the court 
at defiance and conducting themselves so as to obstruct the course of 
justice. It is submitted that whenever one of a numerous body, out of sym- 
pathy for the organization, or in order to forward its interests, does an act 
prohibited by an injunction issued against others of the body as represent- 
ing all, he may properly be held in contempt, for he is guilty of virtual 
conspiracy to set the court at naught. Thus also one who knowingly assists 
the person enjoined in violating the injunction directly or indirectly, whether 
acting in concert with him or entirely independently, is undoubtedly showing 
such a criminal disregard of the court’s decree. But the case would seem 
to be very different where the defendant does the act, as for instance tres- _ 
passing on land, for his own purposes.® In holding persons not parties to 
the injunction proceedings in contempt in such cases, equity seems to be 
widening its jurisdiction to an extent dangerous to the public and practically 
certain to result in adverse legislation. 


1 Jn re Yates, 4 Johns. (N. Y.) 317. 2 Wellesley v. Mornington, 11 Beav. 180. 
Jbid. 181. 


* Seaward v. Paterson, [1897] 1 Ch. 545. 
5 Jn re Reese, 107 Fed. Rep. 942. 
§ Chisolm v. Caines, 121 Fed. Rep. 397; see also 17 Harv. L. REv. 133. 
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_ PRESCRIPTION OTHER THAN IN Fer. — In early times the basis of pre- 
scription was the claim of an easement which for time out of mind the 
owners of the dominant tenement had enjoyed at the expense of the ser- 
vient. This may have given rise tosthe rule that prescription can only be in 
fee, for a right not permanent in its nature could hardly have been exercised 
from time immemorial. When the cumbrous doctrine of immemorial usage 
gave way to the more convenient fiction of a lost grant by the servient to 
the dominant owner,’ the nature of the right supposed to have been granted 
did not change, and the fiction was invoked only to establish such easements 


as could have been prescribed for at common law.? A conclusive pre- © 


sumption of a lost grant could, therefore, be made only in respect to an 
easement which was in its nature a permanent incumbrance on the land. 
Accordingly it was held that prescription did not run against a tenant 
for years, for such prescription would have necessarily bound the re- 
versioner, and the court would have been in the anomalous position of 
conclusively presuming a grant which the tenant had no power to make,® 
pare which could have no effect on the reversion had it in fact been 
made. 

In a recent English case where the plaintiff and defendant were both ten- 
ants of the same landlord, the question arose whether the continued user of 
a way on the plaintiffs land gave the defendant an easement. The court 
held that the defendant had acquired no such right. <Xélgour v. Gaddes, 
116 L. T. 341 (Eng., C. A.). It may be doubted whether an easement for 
the remainder of the plaintiff's term could not have been acquired under the 
second and eighth sections of the English Prescription Act,® and there is 
some authority to support this view.® But if we adopt the view that the 
Prescription Act applies only to such easements as could have been pre- 
scribed for at common law,’ the result in the principal case necessarily fol- 
lows, for under the doctrine of a lost grant, prescription could be only in fee, 
and would not run against a tenant so as to bind his landlord. 

It may be questioned whether the result of the principal case would be 
reached in this country, since in a majority of jurisdictions the doctrine of 
a lost grant has been discarded, and rights are held to be acquired by pre- 
scription solely on the analogy of the statute of limitations.’ It is true that 
under this statute adverse possession for the required period against the 
particular tenant can never affect the rights of a remainderman or re- 
versioner, since possession cannot be adverse to him who has no right 
of action.® Nevertheless, the effect of such possession is to vest in the 
disseizor whatever title the particular tenant had.’° There seems to be 
no reason, therefore, why an easement for a term of years might not be 
acquired in this country by prescription, nor would this be an undesirable 
result. 


1 16 Harv. L. REv. 438. 

2 Wheaton v. Maple, 1893} 3 Ch. 48. 

8 Barker v. Richardson, 4 B. & A. 579. 

* Gayford v. Moffat, L. R. 4 Ch. App. 133. 
§ St. 2 & 3 Will. IV. c. 71. 

6 Beggan v. McDonald, L. R. 2 Ir. 560. 

7 Bright v. Walker, 1 C. M. & R. 211. 

8 Okeson v. Patterson, 29 Pa. St. 22. 

® Tilson v. Thompson, 10 Pick. (Mass.) 359. 
10 Moore v. Luce, 29 Pa. St. 260. 
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- Exciusion or ALIENS AS A JUDICIAL Question. —'The power to exclude 
aliens is one of the essential attributes of sovereignty. It is no longer 
questioned that there is nothing in the Constitution that forbids the full 
exercise of this power by the United States: aliens either may be refused 
admission entirely or may be expelled from the country, after having been 
once adinitted.t_ But it is not always easy to decide what branch of the 
government is entitled to exercise this power. To be sure, if it is conceded 
that the person in question is an alien, the case is clear. The power to - 
exclude aliens is an incident to the power to regulate commerce with 
foreign nations, vested in Congress: it is political in its nature, and is no 
_ part of the power vested by the Constitution in the courts.? The exclu- 
sion proceedings are, in a sense, judicial, in that they involve the ascer- 
taining of whether the person has violated the exclusion laws, but this does 
not prevent them from being put wholly into the hands of administrative offi- 
cers, as the proceedings are simply a means of carrying out a power granted 
to Congress.® 

But if it is disputed whether the person is, in fact, an alien, a much more 
difficult question is raised. No citizen of the United States can be refused 
admission or expelled from the country, except as a punishment for crime.* 
And if a person, restrained of his liberty on the ground that he is an alien, 
applies to the courts for release, maintaining that he is a citizen, the case 
seems clearly to be one “arising under the Constitution,” to which the 
judicial power extends. In a recent case, the court follows this line of 
reasoning, but holds that the Constitution is satisfied if the question of 
what facts constitute citizenship is left to the courts, while administrative 
officers have authority to determine conclusively whether these facts exist. 
In re Sing Tuck, 126 Fed. Rep. 386 (Circ. Ct. N. D. N. Y.). The 
decision is in line with a late case in the Supreme Court,® but it seems, as 
a matter of logic, that the finding of the facts upon which a right of this 
nature depends is as much a judicial matter as the determining of the law. 
It is true that there are several cases apparently analogous. Thus, the 
value of goods passing through the custom house may be conclusively fixed 
by the appraisers: ® the officers of the Land Department may decide whether 
a claimant of part of the public domain has complied with the statutory 
requirements.” But in these cases the officers act simply as the agents of 
Congress : they are only doing what Congress might have done by express 
enactment, by virtue of its power to regulate commerce and the public 
lands. In the present case, on the contrary, the right to enter and remain 
in the United States is one that Congress could not take away. It is hard 
to see how executive officers, deriving all their authority from Congress, 
can determine the existence of facts upon which depends a constitutional 
right, which Congress is powerless to disturb. If they may do so in this 
case, why may they not do the like in any controversy between the United 
States and an individual, except when prevented by the express words of | 
the Constitution? But while the result seems thus objectionable on prin- 


1 Chae Chan Ping v. United States, 130 U. S. 581. 
2 Fong Yue Ting v. United States, 149 U. S. 698. 
8 [poy se Immigrant Case, 189 U. S. 86. 

* Lee Sing Far v. United States, 94 Fed. Rep. 834. 
5 Chin Bak Kan z. United States, 186 U. S. 193. 

6 Hilton v. Merritt, 110 U. S. 97. 

7 Quinby v. Conlan, 104 U. S. 420. 
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ciple, the exclusion law could hardly be enforced if the decision were other- 
wise, and an appeal to the courts allowed in every case. The matter is 
one peculiarly requiring the summary exercise of executive power. 


THE REQUIREMENT OF PRIviTy IN INTERPLEADER.— As a general rule, 
a person beset by adverse claims for the same thing, willing to relinquish it, 
but in doubt as to who is entitled, may turn the ves into court and require 
the claimants to litigate their claims with each other. The wisdom of the 
rule is apparent since it prevents the vexation of a third party by two suits 
when the real issue is between the two claimants. The courts, however, 
have displayed a tendency to narrow its application by imposing some 
requirements that seem technical and scarcely justified. One of these is 
the requirement of privity. As understood with reference to interpleader, 
privity exists if one of the claimants claims through the other or if both claim 
from a common source. Privity is clearly established where the connection 
arises by assignment, and, while not always recognized, it is also generally 
held that the requirement is met if one claimant is entitled as a construc- 
tive cestui gue trust of the other A recent Illinois case is to be explained 
on that ground. Byers v. Samson-Thayer Commission Co., 19 Chic. L. J. 
753 (Ill., App. Ct.). , 

It is to be noticed that the question of privity cannot easily arise except: 
in a case where the stakeholder has in his possession a specific chattel. In 
the case ofa debt or obligation, the claimants must necessarily claim through 
the obligation itself, which ensures privity. A situation may indeed arise 
in which the claims of the various parties, though different in nature, are 
nevertheless mutually exclusive, For example, A, claiming to be entitled 
on a life insurance policy, is given a note in settlement. B then sues the 
company, claiming to be the beneficiary entitled. In such a case, while it 
might well be held that a bill in the nature of interpleader should be 
allowed, a bill of strict interpleader cannot lie,? not because of want of 
privity, but because it is the very essence of interpleader that there must 
be a dispute as to the same ves. It follows that the question as to the 
requirement of privity most often arises when a bailee brings a bill of 
interpleader. 

While there are some cases in which a bailee has been allowed to inter- 
plead adverse claimants although no privity existed,? yet by the weight of 
authority it is required.* The requirement is believed to have been made 
on the assumption that a bailee cannot deny his bailor’s title. If this 
assumption were true, as it undoubtedly was in the early law, the fact might 
afford a reason why interpleader should be denied the bailee, for, since he 
would be liable to the bailor at all events, his obvious course would be to 
give the ves in question to the bailor and defend himself against the other 
claimant. The more just rule would be to require the bailor, who has 
placed the bailee in that position, to assume the burden of litigating the 
actual right to the chattel. If then the bailor failed to establish his right to 


1 Platte Valley Bank v. Nat’l Life Stock Bank, 155 Ill. 250. Contra, Third Nat’l 
Bank v. Skillings Lumber Co., 132 Mass. 410; German Sav. Bank v, Friend, 20 N. Y. 
Supp. 434 

Slaney v. Sidney, 14 M. & W. 800. 
8 Roberts v. Bell, 7 E. & B. 323. 
¢ First National Bank v. Bininger, 26 N. J. Eq. 345- 
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it, he could be allowed to prosecute his independent right against the bailee 
in a supplementary hearing. While this is the modern English practice,§ 
under the present law elsewhere, whenever it appears that there is even a | 
possibility of liability to both of the claimants the right of interpleader is 
denied.® But it has long since been established that, if the property belongs 
to another, the bailee may safely deny his bailor’s title.” The only reason 
for the requirement of privity, therefore, does not exist. While several of 
the more recent cases have allowed interpleader though privity was lacking ® 
and although disapproval of the requirement of privity has several times 
been judicially expressed,® it is nevertheless unfortunately true that those 
cases which have expressly considered the question have continued to 
recognize the rule.’ 


RECENT CASES. 


ALIENS—CHINESE EXCLUSION ACT—NATURE OF PROCEEDINGS.— In a pro- 
ceeding under the Chinese Exclusion Act, the defendant was alleged to be a Chinese 
person unlawfully within the United States. The only evidence that the defendant 
was a Chinese person consisted of a confession obtained under such circumstances 
that it would be inadmissible in a criminal case. e/d, that the evidence is inadmissi- 


“ble and the defendant must be discharged. United States v. Hung Chang, 126 Fed. 


Rep. 400 (Dist. Ct., N. D. Oh.). 

It is well established that the trial of a Chinese person under the Chinese Exclu- 
sion Act on the issue whether he is unlawfully within the United States is not a 
criminal proceeding. Jn re Chow Goo Pooi, 25 Fed. Rep. 77; Fong Yue Ting v. 
United States, 149 U.S. 698. The principal case, however, differs from these cases in 
that the issue is whether the defendant is a Chinese person, while in them this fact 
was admitted. It can hardly be contended that the issue is criminal, since an adverse 
finding will result in a conviction for an offence admittedly not criminal. Neverthe- 
less since the right of a person to remain in this country depends on the result and 
that person may in some cases be an American citizen, constitutional rights may be 
involved. Moreover proceedings under the act against one proven a Chinese person 
are most drastic and summary. It seems then that it is advisable to use all possible 

afeguards in determining this preliminary step, and at least to treat the question in 
the manner of a criminal question, though it is not strictly such. This result was 
reached in a case similar to the principal case. Zx parte Sing, 82 Fed. Rep. 22. 


BAILMENT— LIABILITY OF BAILEE FOR ACTS OF SERVANT. — The plaintiff, a 


-coachbuilder, loaned a carriage to the defendant while the latter’s trap was being 


repaired. The coachman in charge of the defendant’s carriage-house, without the 
permission or knowledge of his master, used the carriage on a frolic of his own and 
damaged it by his negligence. e/d, that the defendant is not liable. Saunderson v. 
Collins, 116 L. T. 365 (Eng., C. A.). 

Pa a comment on the contrary decision by the lower court, see 17 Harv. L. REv. 
I 


BANKRUPTCY — JURISDICTION OF STATE CouRTS — EXEMPT PROPERTY.— A 
creditor had attached property in a state court. The debtor was subsequently adjudi- 
cated bankrupt, and his trustee sought to have the attachment dissolved. The creditor 
resisted on the ground that the chattels attached were exempt property. é/d, that 


5 Ex parte Mersey Docks and Harbor Board, [1899] 1 Q. B. 546. 

6 National Life Insurance Co. v. Pingrey, 141 Mass. 411. 

7 Biddle v. Bond, 6 B. & S. 225. 

8 Follet Co. v. Albany Co., 61 N. Y. App. Div. 296; Packard v. Stevens, 58 N. J. 
Eq 


. 489. 
9 Coens v. McDonald, 118 N. Y. 648; Bartlett v. Sultan, 23 Fed. Rep. 257. 
10 Goodrich v. Williamson, 10 Okla. 588. 
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the state court has no jurisdiction to determine the question of exemption. 7hompson 
v. Ragan, 78 S. W. Rep. 485 (Ky.). : 

The state courts have jurisdiction to determine controversies arising between the 
trustee and third persons in relation to the bankrupt’s estate. See Bardes v. Hawarden 
Bank, 178 U.S. 524. Hence it might be contended that as the question whether the 
property in suit was exempt was merely collateral to the controversy, the state court 
might properly have determined the question. The view taken by the court seems 
preferable, however. The bankruptcy court has-exclusive jurisdiction to determine 
exemptions as between the bankrupt and the trustee. /# re Overstreet, 2 Am. B. Rep. 
486. The —— of the exemptions is to leave the debtor means for the support of 
himself and of his family. See Moran v. King, 111 Fed. Rep. 730. Hence the right to 
exemptions would appear to be personal to the bankrupt and one which, to be enforced, 
must be actively asserted by him in accordance with § 7 a (8). Jn re Nunn, 2 Am. B. 
Rep. 664. Consequently the creditor would seem properly to have been denied the 
right to set . the bankrupt’s claim to exemptions, at least in a state court. It is 
thought that this question has not previously been adjudicated. 


BANKRUPTCY — RIGHTS OF TRUSTEE — ATTACHMENT LIENS.— In October, 
1900, some of the creditors of an insolvent debtor attached a part of his property. 
Shortly after, he conveyed it by a recorded deed to vendees in accordance with a con- 
tract made before the attachment. Within four months of the attachment other credi- 
tors of the vendor filed a petition in bankruptcy against him under which he was 
adjudicated a bankrupt. e/d, that the trustee in bankruptcy, and not the attaching 
creditors, is entitled to the benefit of the attachment liens. Jz re Baird, 126 Fed. Rep. 
845 (Dist. Ct., W. D. Va.). 

The trustee in bankruptcy cannot claim the liens of particular creditors upon ex- 
empt property. Lockwood v. Exchange Bank, 190 U.S. 294. It might be argued that 
by analogy the trustee should be denied the rights of the attaching creditors in the 
principal case, since he had no rights in the property as against the dona fide vendees. 
See Bankruptcy Act of 1898, § 67 f. It seems also a considerable hardship on the at- 
taching creditors to be deprived of liens which they have not gained at the expense of 
the other creditors. The court appears justified, however, in disregarding the analogy 
and the hardship, because of the difference in the provisions of the Act as to exempt 
property and as to prior attachments. The former is excluded absolutely from its 
operation. See §6; § 70a. Prior attachments, on the contrary, unless ordered “ pre- 
served for the benefit of the estate,” are dissolved by the adjudication. See § 67 f. 
Furthermore, the decision promotes the purpose of the Act in effecting a fro rata dis- 
tribution of the debtor’s property among all his creditors. The case is of particular 
interest as the first adjudication of the question under any federal act. . 


BILLs AND Notes — CHECKS — TITLE. — The plaintiff gave his check, payable to 
“J. L. Baldwin,” to Baldwin’s agent in payment for horses, but in making the sale the 
agent led the plaintiff to believe that his principal was another person of the same 
name, a man of high business standing. The bank, having paid Baldwin’s indorsee, 
was sued by the plaintiff. Ae/d, that the plaintiff cannot recover. Sherman v. Corn 
Exchange Bank, 86 N. Y. Supp. 341. 

In determining whether title to a check passes, which was the issue here, it is essen- 
tial to find an intention of the maker to have it pass. The courts go far in finding this 
intention. They find it even when the one determined as payee presented himself to 
the drawer under the assumed name of the owner of the property for the payment of 
which the check was given. Land Title and Trust Co. v. Northwestern National Bank, 
196 Pa. St. 230; cf. Robertson v. Coleman, 141 Mass. 231. Butin the principal case the 
one determined to be payee, although the owner of the consideration, was not seen by 
the plaintiff. If the plaintiff had the wealthy “ J. L. Baldwin ” distinctly in mind when 
he wrote the check, the title could not have passed to the other “J. L. Baldwin.” 
Cundy v. Lindsay, 3 App. Cas. 459: see 14 Harv. L. REv. 60. From the facts, how- 
ever, it does not appear that the plaintiff had ever heard of either J. L. Baldwin before. 
It might well be said then that the plaintiff’s definite intention was to make the owner 
of the horses the payee, the name being but a means of indicating that intention. Cf 
Samuel v. Cheney, 135 Mass. 278. 


CARRIERS — LIMITATION OF LIABILITY — INJURY TO GRATUITOUS PASSENGER. — 
A passenger, while riding on a free pass, was killed through the negligence of the 
railroad company’s servants. In accepting the pass, he had agreed that the compan 
should not be liable under any circumstances for his injury. e/d, that the deceased’s 
agreement is valid and a bar to an action by his representative for his wrongful death. 
Northern Pacific Ry. Co. v. Adams, 24 Sup. Ct. Rep. 408. 
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As to whether a common carrier can by contract limit its liability for negligence 
toward a gratuitous passenger the cases are in some conflict. Atnney v. Central R. R. 
Co., 34 N. J. Law 513; Gulf, etc, Ry. Co. v. McGown, 65 Tex. 640. The view of the 
Supreme Court in passing on the point for the first time in the principal case seems the 
better one on authority, but is open to some objection. It is hard to distinguish 
such contracts from similar contracts with passengers paying consideration lower than 
the ordinary rate, which are Lowe | held void as against public policy. az/road 
Company v. Lockwood, 17 Wall. (U. S.) 357. The interest of the state in providing 
for the safety of its citizens in spite of themselves is as great in the one case as in the 
other. The two kinds of passengers have equal freedom of choice between paying full 
fare with protection in case of injury, and accepting a lesser liability with a Pe fare. 
And the contention that in carrying gratuitously the carrier is not acting as, and hence 
is not subject to the burdens of, a public service company, is contrary to fact and to the 
decision of the Supreme Court. Philadelphia, etc., R. R. Co. v. Derby, 14 How. (U.S.) 
468. As to whether such an agreement of the deceased, even if valid, is a bar to suit 
by his representative for his death, see 13 HARV. L. REV. 309; 14 é@em 290. 


ConFLicT OF LAws— ENFORCEMENT OF ForEIGN CONTRACTS — PUBLIC POLICY 
OF ForumM.— The defendant, under duress of the plaintiff's threats to prosecute the 
defendant’s husband for embezzlement in France, contracted in France to repay the 
embezzled money in consideration of forbearance to prosecute. The contract was valid 
and enforceable by French law. AHe/d, that the English courts will not enforce it. 
Kaufman v. Gerson, 20 T. L. R. 277 (Eng., C. A.). 

The court rested its refusal to enforce a contract obtained by duress on the ground 
that it belonged to the class of contracts “ which in their nature are founded on moral 
turpitude.” See Story Conr. Law, 7th ed., § 258. The phrase is an elastic one, ex- 
rome and contracting according to the ideas of the judges. Thus, in 1810, the 

assachusetts court was ready to enforce a note given for slaves imported to South 
Carolina. Greenwood v. Curtis, 6 Mass. 358. The result would probably have been 
different in 1859, when the diversity between the law of the forum and the proper law 
would have depended on “an opposition of deep-seated moral ideas.” See WESTL. 
ConrFL. § 196. English and French ideas are hardly so opposed as to the moral turpi- 
tude of duress by threat. English contracts thereby obtained are good at law though 
voidable in equity or subject to an equitable defense. McClatchie v. Haslam, 63 L. T. 
(N. s.) 376. The present decision indicates that the English courts are ready to go 
as far as a recent North Carolina case refusing to enforce a contract good even in 
ys’ de the proper law of the contract, but unconscionable by the law of the forum. 
Rowland v. Old Dominion Ass'n, 115 N. C. 825. 


CONSTITUTIONAL LAw —CLass LEGISLATION — LEVY FOR COUNTY PURPOSES. — 
Heid, that a statute authorizing commissioners to levy taxes for county purposes in a 
named county at a rate not to exceed a specified maximum contravenes the provision 
of the Ohio constitution that all Jaws of a general nature shall have a uniform operation 
throughout the state. Pump v. Lucas County Com’rs, 69 N. E. Rep. 666 (Oh.). 

The decision goes upon the ground that any legislation setting a limit to the power 
of taxation is general in its nature. On the abstract proposition it is difficult to take 
issue with the court, although the result reached seems undesirable. It appears to be 
quite in line with other decisions of the same tribunal; for while the Supreme Court 
of Ohio recognizes the right of the legislature to create taxing districts and to levy 
special assessments on those who are specially benefited, it has condemned a statute 
which provided for the refunding of taxes paid upon exempt property and which was 
applicable to one county only. Com’rs v. Rosche Bros., 50 Oh. St. 103; see Hill v. 
Higdon, 5 Oh. St. 243,246. An enactment authorizing the building of highway bridges 
in a single county, and a statute appointing boards of equalization with greater powers 
in a specified county than in others were likewise held unconstitutional. State v. Davis, 
§5 Oh. St. 15; Gaylord v. Hubbard, 56 Oh. St. 25. Other jurisdictions with similar 
constitutional provisions have interpreted them so as to reach the opposite result. 
Midland Elevator Co. v. Stewart, 50 Kan. 378. 


CONSTITUTIONAL LAW — DUE PROCESS OF LAW — TAXING PERSON NOT OWNER. — 
A state statute required proprietors of bonded warehouses to pay the taxes on 
liquors stored therein and gave them a lien on the liquors for the amount paid. - He/d, 
that the statute does not take property without due process of law. Carstairs v. 
Cochran, 24 Sup. Ct. Rep. 38. 

A state statute imposed a privilege tax upon persons conducting the business of 
advertising in street cars, and made the street-car company which leased or sold the 
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privilege liable for the ae of the tax. He/d, that the statute is unconstitutional, 
since it takes or without due process of law. Anoxville Traction Co.v. McMillan, 
77S. W. Rep. 665 (Tenn.). See NorEs, p. 484. 


CONSTITUTIONAL Law — ELEVENTH AMENDMENT. — A private individual, hold- 
ing bonds of the state of North Carolina, donated them to the state of South Dakota, * 
and the latter brought suit on them. Ae/d, that the Supreme Court of the United 
States has jurisdiction. State of South Dakota v. State of North Carolina, 24 Sup. Ct. 
Rep. 269. See Norgs, p. 483. 


CONSTITUTIONAL LAw— EMINENT DOMAIN — IRRIGATION DITCHES FOR PRI- 
VATE Use.— The plaintiff, in order to obtain water for agricultural uses on his own 
farm, brought suit to condemn a right of way in a ditch running across the defendant’s 
land, under a statute providing for the exercise of eminent domain in favor of persons 
desiring water for irrigation purposes. He/d, that the way may be condemned. Nash 
v. Clark, 75 Pac. Rep. 371 (Utah). 

It is universally held that private property can be taken under power of eminent 
domain only when the taking is for a public use. As to what uses are public the de- 
cisions differ. Some courts restrict the term to cases where the property taken is. 
actually used by the public, or is under its control. Varner v. Martin, 21 W. Va. 534. 
By a broader view, however, a use is public when it results in a material advantage to 
the whole, or a considerable portion of the community. Olmstead v. Camp, 33 Conn. 532. 
This is the usual ground on which eminent domain proceedings in favor of milling and 
mining interests are supported. Great Falls Manufacturing Co. v. Fernald, 47 N. H. 
444; Dayton, etc., Co. v. Seawell, 11 Nev. 394. The condemnation of the way in the 
principal case can be considered a taking for a public use, only because the public gets 
an indirect and doubtful advantage from the superior cultiv ation of the plaintiff’s land. 
Such reasoning, however, has been expressly repudiated. Scudder v. Trenton Falls Co., 
1 N. J. Eq. 694. The result of the principal case, though extremely desirable in the 
arid sections of this country, would usually be thought to require a constitutional 
amendment. 


CONSTITUTIONAL LAW — SEPARATION OF POWERS— EXCLUSION OF ALIENS AS 
A JUDICIAL QuESTION. — The petitioners, Chinese persons, applied for admission to 
the United States, but were refused admission and detained by the immigration offi- 
cers on the ground that they were not citizens of the United States and not within 
the classes entitled to admission. The petitioners refused to answer the questions 
asked by the officers or to appeal to the Secretary of Commerce and Labor, as 
allowed by the statute, but instead applied for discharge from custody on hadeas 
corpus, alleging that they were citizens of the United States. Ae/d, that the writ must 
be dismissed and the petitioners remanded. Jn re Sing Tuck, 126.Fed. Rep. 386 (Circ. 
Ct., N. D. N. Y.). See Nores, p. 488. 


CONSTITUTIONAL LAW— TAKING OF PROPERTY — RIPARIAN RIGHTS. — For the 
purpose of preventing further erosion at a point on the bank of the Mississippi River, 
the United States erected a revetment. As a result, the current was continued in its 
previous course and the land of the plaintiff on the opposite bank was gradually eroded. 
Held, that there is no taking of property for which compensation should made. 
Bedford v. United States, 24 Sup. Ct. Rep. 238. 

y the better rule, eg aageorminsay in navigable streams which would constitute 
cause for action if made by private riparian owners are a taking of property when 
made by the state, and require compensation. Thompson v. Androscoggin, etc., Co., 
N. H. 108. Thus, there is a taking of property if lands are overflowed. Pumpelly v. 
Green, etc., Co., 13 Wall. (U. S.) 166. The same is true when lands are hameagek’ by 
the percolation of water through embankments which raise the level of the stream. 
United States v. Lynah, 188 U.S. 445. Since the protection of his bank is the right of 
the riparian owner, embankments erected for that purpose which deepen the channel 
and erode the opposite bank are not cause for action. Barnes v. Marshall, 68 Cal. 

69; Henry v. Vermont Central R. R., 30 Vt. 638. Similarly, the erosion resulting 
ious the yaa of the present channel by embankments raised by the state is 
not a taking of property for which compensation must be made. Alexander v. Mil- 
waukee, 16 Wis. 247; Green v. Swift, 47 Cal. 536. The present decision accords with 
the weight of authority and seems thoroughly sound in principle. : 


ConteMPT— ACTS AND ConDUCT CONSTITUTING CONTEMPT — DISRESPECT OF 
Court’s DECREE AGAINST ANOTHER. — An injunction was issued restraining certain 
persons, their agents, and all persons connected with them, from doing certain acts. 
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The defendant was not a party to the injunction proceedings nor was he served with 
the injunction. He was associated with the persons enjoined, however, and a member 
of the same labor union. He did the acts enjoined with knowledge of the injunction. 
Held, that the defendant is guilty of contempt of court. People, ex rel. Stearns v. 
Marr, 88 N. Y. App. Div. 422. See Norgs, p. 486. 


CoRPORATIONS — POWER TO ENTER INTO PARTNERSHIP — TRAFFIC AGREEMENT 
BETWEEN RAILROAD COMPANIES. — Two railroads were operated as parts of one sys- 
tem, the profits of all joint business being divided according to mileage. A passenger 
holding a ticket from a point on one road to a point on the other was killed on the 
line of the first company through the negligence of that company. His representative 
brought action against the second company. Hé/d, that the agreement for division of 
profits is not #/tra vires and that the second ar is liable. Lehigh Valley RK. R. 
Co. v. Dupont, 30 N. Y. L. J. 1925 (C. C. A., Second Circ.). See Nores, p. 481. 


DEEDS — EXCEPTIONS AND RESERVATIONS — TENANCY IN ComMoN. — The 

grantor of a tract of land reserved to himself, his heirs, and assigns, the use and occu- 
_ pancy of any one of the coal banks on the land that he or his successors might at any 
time select. His successor sought in ejectment to establish his title to one of the 
banks of coal that were developed on the land. é/d, that the plaintiff has no title to 
any of the coal. Chapman v. Miil, etc., Co., 46 S. E. Rep. 262 (W. Va.). 

This case repudiates the doctrine sometimes advanced that such an exception is not 
void, but makes the parties tenants in common, subject to a choice in partition according 
to the terms of the deed, as if one tenant in common gave the other by deed the power 
of partition. See Smith v. Furbish, 68 N. H. 123. Obviously any question as to parti- 
tion is irrelevant unless the tenancy itself is possible. The fundamental requisite of 
tenancy in common is that the interest of each tenant be definable as a certain frac- 
tional part of the whole. See Canning v. Pinkham, 1 N. H. 353, 355; Brownfield v. John- 
son, 128 Pa, St. 2 54s 267. Consequently, an exception of land for a street between ter- 
mini not located is void. Savill Brothers, Limited v. Bethell, [1902] 2 Ch. 523. As the 
exception in the principal case was not of a fraction of all the coal, nor of one of many 
veins substantially alike, but of one of an unknown number of veins inevitably widely 
different in area, depth, and value, it is difficult to wre from the deed a tenancy in 
common. Consequently the reservation is void for indefiniteness. 


FEDERAL CouRTS — JURISDICTION — REMOVAL OF ACTIONS. — The plaintiff sued 
a foreign corporation in tort for negligence and joined two of its servants, citizens of 
his own state, as defendants. In consequence of the application of the doctrine of 
ves ipsa loguitur to the corporation but not to its servants, the facts averred were suffi- 
cient to make out a case against the corporation only. The latter removed the cause 
from the state court to the federal circuit court. e/d, that the federal court has juris- 
diction. Bryce v. Southern Ry. Co.,125 Fed. Rep. 958 (Circ. Ct., S. C.). 

In order to give the federal court jurisdiction of a cause on grounds of diversity of 
citizenship, the state citizenship of all the parties plaintiff must ordinarily differ from that 
of all the parties defendant. If the cause of action is joint it is immaterial that the plain- 
tiff’s motive in joining a certain defendant was to prevent the federal court from ac- 
quiring jurisdiction, even although the defendants might have been sued separately, and 
might have separate defenses. Chesapeake, etc., Ry. Co. v. Dixon, 179 U.S. 131. The 
principal case illustrates an important limitation upon that rule, namely, that the juris- 
diction of the federal court can be thus ousted only when the complaint discloses a 
sufficient cause of action against the nominal defendant joined. The authorities are 
not in entire agreement upon the precise question thus raised, but the decision of the 

* court would seem to be entirely within the application of the recognized doctrine that 
if a complaint against joint defendants presents a separable controversy, either de- 
fendant otherwise entitled may have the suit as to him removed to the federal court. 
Fergason v. Chicago, etc., Ry. Co., 63 Fed. Rep. 177; Warax v. Cincinnatt, etc., Ry. Go, 
72 Fed. Rep. 637. 


HicHways— ABUTTER’s RIGHT TO SHADE TREES.— The plaintiff sued the 
defendant for negligently destroying shade trees situated on a highway in front of 
the plaintiff’s premises. The plaintiff owned no part of the highway and had not 
+e the trees. e/d, that the plaintiff may recover. Donahue v. Keystone Gas Co., 

5 N. Y. Supp. 478. 

This extends a previous New York case in which the plaintiff had planted the 
trees with the sanction of the municipal authorities. Lane v. Lamke, 3 N. Y. App. 
Div. 395. This, in turn, was an extension of the previously recognized rights of an 
abutter, the so-called easements of access, light, and air. rv. Metropolitan Elev. 
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Ry. Co., 104 N. Y. 268. To provide these three to the abutter is part of the purpose 
Ps a highway. But shade trees would seem to be merely accidental embellishments, 
not within the principle. Nor has the plaintiff suffered the special damage necessary 
to an action arising from the violation of a public right which belongs to him only as a 
member of the municipality. For that damage must be of the kind recognized in other 
torts and suffered peculiarly by the plaintiff above the rest of the public as a result of 
the violation of some legal right besides the public right. See Méeteger v. Hochrein, 
107 Wis. 267. A familiar example is personal injury from obstructions in a highway. 
The destruction of property on adjoining land is not a recognized tort. It follows 
that the abutter is not injured by the destruction of shade trees unless he owns the 
soil. Western Union Tel. Co. v. Krueger, 64 N. E. Rep. 635 (Ind.). 


HIGHWAYS — EXTENT OF PUBLIC EASEMENT — INTER-URBAN STREET RAIL- 
ways.— An inter-urban street railway passed over the city street on which the 
plaintiff’s land abutted and in which he owned the fee. ée/d, that the running of 
inter-urban cars is an additional servitude on the plaintiff’s land. Younkin v. Milwau- 
hee, etc., Co., 98 N. W. Rep. 215 (Wis.). 

For a discussion of the principles involved see 17 HARV. L. REv. 66. 


INJUNCTIONS — PREVENTION OF FRAUDULENT DEALING IN NON-TRANSFERABLE 
Tickets. — /e/d, that railroads issuing and intending to issue non-transferable tickets 
for the round trip to the Louisiana Purchase Exposition are entitled to an injunction 
restraining ticket brokers from buying, selling, or dealing in the return coupons of 
such tickets. Schubach v. McDonald, 78 S. W. Rep. 1020 (Mo., Sup. Ct.). 

The decision is contrary to the recent decision by the Supreme Court of New 
York in the case of Mew York Central, etc., R. R. Co. v. Reeves, 85 N. Y. Supp. 28, 
which was adversely commented upon in 17 HaRv. L. REv. 202. The decision in the 
principal case appears to go even further in granting relief than was there requested, 
since the injunction here included tickets to be issued as well as those already issued. 


INTERPLEADER— NECESSITY OF PRIvITY.—Commission merchants sold cattle 
for the ostensible owners. The fund realized was claimed by the latter and also by | 
certain other parties claiming to have been the owners of the cattle by paramount 
title, as mortgagees. The commission merchants brought a bill of interpleader. He/d, 
that the bill will lie. Byers v. Samson-Thayer Commission Co., 19 Chic. L. J. 753 
(Ill., App. Ct.). See NorTEs, p. 489. 


LEGACIES AND DEVISES— FORFEITURE ON CONDITION — HAPPENING OF Con- 
DITION IN TESTATOR’S LIFETIME.—A will declared that certain benefits given to 
the testator’s daughters should be forfeited if they married within a certain degree of 
kindred. Between the date of the will and the testator’s death, a daughter married 
within that degree. AHe/d, that the provision as to forfeiture applies only to mar- 
riages after the testator’s death. Jn re Chapman, 116 L. T. 387 (Eng., C. A.). 

n the endeavor to give effect to the testator’s real intention, a different result has 
been reached in analogous cases. Thus on a bequest to A “ until her marriage,” or 
“so long as she continue single,” marriage in the testator’s lifetime works a forfeiture. 
Bullock v. Bennett, 7 De G. M. & G. 283; West v. Kerr, 6 Ir. Jur. 141. Similarly, on a 
devise to X until “ he shall come into possession of the family property,” if X comes 
into possession before the testator’s death, there is a forfeiture. Wynne v. Wynne, 
2 Keen 778. And on a devise to X until he become a bankrupt, an undischarged 
bankruptcy existing at the testator’s death causes a forfeiture. Metcalfe v. Metcalfe, 
[1891] 3 Ch. 1. In support of the principal case, it may be urged that the language ~ 
of the will, speaking from the time of the testator’s death, is prospective, and thus 
refers to conditions subsequent which have become impossible, and therefore cannot _ 
act to divest the estate. Merriam v. Wolcott, 61 How. Pr. ag Y.) 377; Peyton v. 
Bury, 2 P. Wms. 626. On the whole the rule declaring the gift forfeited seems more 
in accord with the testator’s intention, and that rule is supported by the weight of 
authority. Phillips v. Ferguson, 85 Va. 509. 


Liens — Monty ADVANCED BY CARRIER FOR Customs Duttgs. — The plaintiff 
shipped goods in bond from Japan to St. Louis. The Canadian Pacific Railroad for 
its own convenience entered the goods without authority at St. Paul and paid the 
customs duties. The defendant, the terminal railroad, advanced such duties to the 
prior carriers, and claimed a lien on the goods for the advances. /Ye/d, that the lien 
exists under the federal statutes. Wabash R. R. Co. v. Pearce, 24 Sup. Ct. Rep. 231. 

The statutes in question are the general provisions authorizing the inspection of 
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imports, the importation of goods under bond, and the assessment of duties. The 
lien here claimed is nowhere expressly mentioned. The Missouri court according] 
considered that no such lien existed. State ex rel. Wabash R. R. Co. v. Bland, 4 
Mo. 1. The principal case however argues that since by general custom a carrier 
advances similar charges, such as freight due to prior carriers, and by common law is 
given a lien for such advances, these statutes impliedly grant a lien for import duties 
advanced. This view goes to the limit of judicial construction. In the absence of 
statute, the existence of the lien at common law is doubtful. On the one hand the 
import duty is a necessary expense of carriage naturally advanced by railroads to 
i delay. Cf. Guesnard v. Louisville, etc., Ry. Co., 76 Ala. 453. On the other 

and, the necessity of paying duties in St. Paul arose from the ‘sy act of the 
prior carrier. Cf. Pearce v. Wabash R. R. Co., 89 Mo. App. 437. The decision in 
the principal case secures a uniformity highly desirable. 


MALICIOUS PROSECUTION — TERMINATION OF PREVIOUS PROCEEDINGS— SuF- 
FICIENCY OF DISCHARGE FROM ARREST BY MAyor.—A city charter gave the 
- mayor discretion to discharge the defendants in actions for the violation of city ordi- 
nances. //e/d, that in an action for malicious prosecution by a person arrested on the 
defendant’s complaint, such a discharge by the mayor is not a favorable termination of 
rs RL proceedings sufficient to sustain the action. Zyler v. Smith, 56 Atl. Rep. 

n an action for malicious prosecution a termination of the prosecution favorable to 
the plaintiff must be shown. The theory seems to be that it is against public policy, 
which encourages the se Sg of wrongdoers, that persons should be deterred 
from preferring charges through fear of exposure to groundless actions for malicious 
' prosecution. hat is a termination sufficient to sustain the action seems not to be 
settled by any rule of law. Certainly me acquittal on the merits is not essential. Thus 
it is enough to show a discharge on the entering of a nolle prosequi. Douglas v. Allen, 
56 Oh. St. 156. In the principal case the prosecution was legally and finally termi- 
nated and there seems to be nothing in at a termination inconsistent with the right 
to maintain this action. Furthermore the consequence of this decision is that a dis- 
charge by the mayor is necessarily fatal to an action for malicious prosecution. The 
injury of which the plaintiff complains is, however, complete, and his remedy against 
the defendant therefor should not be thus defeated. 


MANDAMUS— PHOTOGRAPHS OF CRIMINALS—SURRENDER AFTER ACQUITTAL 
IN NEw TRIAL.—A prisoner, after conviction for murder and during his confinement, 
was photographed and measured according to the Bertillon system for the identifica- 
tion of criminals, After a reversal of the judgment of conviction and his acquittal on 
a new trial, he applied for a writ of mandamus commanding the Superintendent of 
Prisons to remove the photographs and measurements from the records of his office. 
Held, that the writ will be denied. Jn re Molineux, 177 N. Y. 395. 

For a discussion of the principles involved, see 17 Harv. L. REV. 142. 


MASTER AND SERVANT—DuvuTyY OF MASTER TO PROVIDE SAFE APPLIANCES — 
Domestic SERVANTS. — The defendant engaged the plaintiff as a domestic servant, 
romising to provide board and lodgings. Owing to a leak in the roof, the plaintiff’s 
edroom became unfit for use. The plaintiff, relying on the defendant’s promise to 
repair, remained, and became sick. é/d, that the plaintiff may recover. Collins v. 
Harrison, 56 Atl, Rep. 678 (R. 1.). 

It is a well settled doctrine that a master must supply his servant with reasonably 
safe appliances, including premises. Noyes v. Smith, 28 Vt. 59; Ryan v. Fowler, 24 
N. Y. 410. Nor does a servant, by remaining a reasonable time, assume the risk of 

_known defects which the master hes promised to repair. Fitzgerald v. Connecticut 
River Paper Co., 155 Mass. 155. It is on this ground that the present decision must 
rest, since the action was not on the contract but in tort. It has been urged, however, 
that the rule was designed for the protection of factory employees working on rela- 
tively dangerous premises with machinery and materials of which they can have but 
little knowledge, and should not be extended to household servants who use only 
familiar implements. A/arsh v. Chickering, tot N. Y. 396; Corcoran v. Milwaukee Gas 
Light Co., 81 Wis. 191. On theory this seems unsound, for while improbability of 
danger would undoubtedly decrease the care required of the master, it should not ex- 
cuse from the duty to exercise care; and though familiarity with the tools increases the 
likelihood of a servant’s assuming the risk, it does not follow that the servant always 
assumes it. Upon this reasoning the present decision seems theoretically sound, and 
is not greatly in advance of the weight of authority. Mahoney v. Dove, 155 Mass. 513. 
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MORTGAGES — EQUITABLE MORTGAGE — PRIORITY DETERMINED BY NOTICE. — 
A son created incumbrances upon such estate or interest as he should become entitled 
to at the death of his father. Soon after his father’s death he became insolvent, and 
the various incumbrancers notified the administrator of their claims on his legacy. 
The question arose between these incumbrancers whether their priorities in this fund 
were to be determined by the date of their respective incumbrances or by priority of 
notice to the administrator. //e/d, that priority of notice governs. Jn re Dallas, 48 
Sol. J. & R. 260 (Eng., C. A.). 

The rule of the English courts that an assignee of an equitable interest in person- 
alty who fails to give notice to the trustees is postponed to a subsequent assignee 
who in the exercise of due care has given such notice, has generally been applied to 
cases where the first assignee’s failure to give notice has been the means of allowing 
the assignor fraudulently to create a subsequent incumbrance. Dearle v. Hall, 3 
Russ. 48 ; Lloyd’s Bank v. Pearson, og & Ch. 865. Though possibly a strong factor 
in its introduction, the negligence of the first assignee cannot be regarded as the basis 
of the rule. Later decisions admit the difficulty of explaining the doctrine on any 
satisfactory principle, but accept it as a positive rule of law. Ward v. Duncomde, 
[1893] A. C. 369; Zz re Wasdale, [1899] 1 Ch. 163. In the principal case the failure 
of the first assignee to give notice was due to the fact that until letters of administra- 
tion were granted there was no one to notify. It has been said that where notice is 
impossible the first incumbrancer is not prejudiced by failure to give notice. See 
Feltham v. Clark, 1 De G. & Sm. 307. Nevertheless, in view of decisions applying the 
rule to cases where the first assignee was in no way negligent, the court would seem 
justified in expressly repudiating the negligence theory, and in extending the doctrine 
to cover the present case. /n re Phillips’ Trusts, [1903] 1 Ch. 183. 


MORTGAGES— ASSUMPTION OF MORTGAGE’ BARRED BY STATUTE OF LIMITA- 
TIONS. — The equity of redemption of mortgaged property was owned by several 
persons as tenants in common. After the mortgage lien had become barred by the 
statute of limitations, one of the tenants in common conveyed his interest in the prop- 
erty to the others by a deed by which the grantees agreed to assume the ae 
In proceedings for partition the mortgagee claimed to have the mortgage satisfied out 
of the proceeds of the partition sale. e/d, that the plaintiffs are estopped to show 
that the mortgage was not an enforceable incumbrance at the time of their contract. 
Christian v. Fohn, 76 S. W. Rep. 906 (Tenn.). 

The doctrine of the principal case is firmly established. The principle commonly 
laid down is that the parties to a deed and their privies are estopped to deny the 
distinct and material statements of fact therein. Thus the express assumption of the 
mortgage by the grantee of an equity of redemption is conclusive evidence even for 
the benefit of third persons of the existence and validity of the mortgage. A/vord v. 
Spring Valley Gold Co., 106 Cal. 547. It is believed that on principle the estoppel in 
these cases should be treated as resting on contract. When the grantee, by the deed, 
assumes a specific mortgage, he has contracted to pay a debt. Any question as to the 
grantor’s liability under the mortgage becomes thereafter immaterial and cannot be 
raised by the grantee. See 15 Harv. L. Rev. 801. But under the circumstances 
existing in the principal case it seems probable that the defendant assumed to dis- 
charge merely whatever liability, if any, the grantor might be under. Such being the 
contract, he should be allowed to set up the statute of limitations or any other defense 
that would have availed the grantor for the purpose of negativing such liability. 


MORTGAGES — VALIDITY OF CHATTEL MORTGAGE OF UNSPECIFIED Goops.— 
Held, that a recorded mortgage of a specified number of cattle out of a larger number 
of the same description is good against a dona fide purchaser from the mortgagor. 
Sparks v. Deposit Bank of Paris, 78 S. W. Rep. 171 (Ky.). 

In most jurisdictions, chattel mortgages, to be effective against third persons, must 
so describe the property as to enable such persons upon reasonable inquiry to identify 
it. Parker v. Chase and Buck, 62 Vt. 206. Mere statement of number, where the 
mortgagor owns a larger number, has been almost uniformly held insufficient. Stone- 
braker v. Ford, 81 Mo. 532. The present decision goes upon the ground that the 
mortgage gives the mortgagee a right of selection and that the record gives sufficient 
notice to put third parties upon inquiry. As the true object of requiring record 
appears to be to provide a substitute for delivery, it would seem that there ought to 
be at least an unequivocal identification. See Bullock v. Williams, 16 Pick. (Mass.) 33. 
Moreover, the doctrine of right of selection has been almost universally repadienet 
Richardson v. Alpena Lumber Co., 40 Mich. 203. Unless the articles are of uniform 
quality so that a theory of tenancy in common may be invoked, or unless the part 
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mortgaged is in some way appropriated, it is difficult to see how the court can avoid 
the well-settled rule that title to unidentified property cannot pass. See Chapman v. 
Shepard, 39 Conn. 413. 


Par DELICTUM— RECOVERY OF MONEY PaID UNDER ILLEGAL CONTRACT.— 
The plaintiff entered into an illegal insurance contract with the defendant, actin 
upon representations made by the defendant’s agent that such insurance was valid. 
The agent made the representations in good faith, being mistaken as to the law 
overning such policies. e/d, that the plaintiff cannot recover the premiums paid b 
im upon the policy. arse v. Pearl Life Assurance Co., 20 T. L. R. 264 (Eng., C. A.). 

This decision of the Court of Appeal reverses the decision of the King’s Bench 
Division, which was discussed in 17 Harv. L. REV. 62. 


Powers — ILLUSORY APPOINTMENTS. — The donee of a non-exclusive power 
appointed a merely nominal amount to some of the beneficiaries. He/d, that the 
doctrine of illusory appointments will not be adopted to invalidate the execution of 
the power. Hawthorn v. Ulrich, 69 N. E. Rep. 885 (Ill.). 

he English courts of chancery held that an appointment by the donee of a special 
non-exclusive power which cuts off one of the beneficiaries from any substantial share 
in the fund, is invalid. This doctrine of illusory appointments was found very unsatis- 
factory, however, and was finally abolished by statute in 1830. See 11 Gro. IV. & 
1 Wo. IV. c. 46. In this country the question has seldom been adjudicated. There 
are a few old decisions, however, repudiating the former English doctrine. Cowles 
v. Brown, 4 Call (Va.) 477; Graeff v. De Turk, 44 Pa. St. 527. More modern dicta, 
on the other hand, have been tending to introduce the doctrine into this country. See 
Thrasher v. Ballard, 35 W. Va. 524, 529; Degman v. Degman, 98 Ky. 717,722. The 
principal case, consequently, is of considerable interest as a strong decision in a court 
of last resort affirming the former American decisions and repudiating unequivocally 
the more recent dicfa to the contrary. 


PRESCRIPTION — ACQUISITION OF RIGHTS BETWEEN TENANTS OF SAME LAND- 
LORD. — The defendant in an action of trespass claimed a right of way by prescrip- 
tion over the plaintiff’s land. Both parties were tenants of the same landlord, and the 
defendant proved that he had used the way for more than 6 he eld, that the 
defendant has acquired no rights. i/gour v. Gaddes, 116 L. T. 341 (Eng., C. A.). 
See NoreEs, p. 487. 


PRocEss — SERVICE UPON PERSON BROUGHT IN BY EXTRADITION PROCEED- 
1nGS. — The defendant, a resident of Nebraska, having been brought into Iowa by 
extradition proceedings to answer to a criminal charge, gave bail for his appearance, 
and later returned for trial. After his acquittal, but before he had an opportunity to 
return home, he was served with civil process by the plaintiff. Ae/d, that the defend- 
ant is privileged from such service. Murray v. Wilcox, 97 N. W. Rep. 1087 (Ia.). 

Non-resident suitors, as well as non-resident witnesses, in attendance upon a trial 
in another state, are exempt from the service of civil process. Matthews v. Tufts, 87 
N. Y. 568; Fisk v. Westover, 4 S. Dak. 233. Some courts refuse to extend this privilege 
to parties in criminal actions who have been brought into the state by extradition 
proceedings. Walliams v. Bacon, 10 Wend. (N. Y.) 636; Commonwealth v. Daniel, 4 
Clark (Pa.) 49. This class of cases does not seem to fall within the same rule of 
public policy that insures immunity to non-resident parties in civil actions, namely, 
that, in order to promote justice, suitors should be privileged to attend in other juris- 
dictions judicial proceedings in which they are concerned without incurring the risk 
of having other actions brought against them, The result reached in the principal 
case may, however, be supported on other grounds. In extradition proceedings juris- 
diction over the individual is relinquished by one state and assumed by the other for 
the sole purpose of bringing about a prosecution for an alleged offense; to exercise 
the jurisdiction thus om. oe | for any other purpose would be a breach of faith on the 
part of the latter state. Compton, Ault & Co. v. Wilder, 40 Oh. St. 130. 


PURCHASE FOR VALUE WITHOUT NOTICE —- EXECUTION CREDITOR PURCHAS- 
ING AT His Own SALE. — The defendants attached certain land, and at the execu- 
tion sale bought the land themselves. Prior to the attachment, the land had been 
conveyed to the plaintiff by an unrecorded deed. He/d, that the defendant takes clear 
of the plaintiff’s equity. Sanger Bros. v. Collum, 78 S. W. Rep. 401 (Tex., Civ. App.). 

For a discussion of the question involved, see 17 Harv. L. REV. 63. 


RAILROADS — RIGHT TO LIEN FOR DEMURRAGE. — The plaintiff allowed a car 
to remain unloaded for an unreasonable time after notification of its arrival. The 
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defendant claimed a lien on the goods for demurrage in accordance with its regulations. 

Held, that the lien exists. Shumacher v. Chicago, etc., R. R. Co., 207 Ill. 199. 

Pm decision affirms that in 108 Ill. App. 520, which was discussed in 17 Harv. L. 
V. 284. 


RECORDING AND REGISTRY LAwS— RECORD OF DEED OUTSIDE OF LINE OF 
TITLE. — Held, that a dona fide purchaser is bound to search the record for convey- 
ances made by his B gag! wre to the time when the grantor — legal title. 
— v. Colonial, etc., Mortgage Co., 98 N. W. Rep. 166 (S. Dak.). See NorEs, 
p- 482. 


RES JUDICATA — DEFENSE NOT RAISED IN FoRMER Suit. — The defendant filed 
a bill to cancel a mortgage on his land given to the plaintiff by the holder of the record 
title, on the Sieund that the piaintif-had notice that the defendant was the true owner. 
The suit ended ina judgment that the mortgage was valid. The plaintiff now files a 
bill to foreclose the mortgage, to which the defendant pleads as a partial defense that 
the loan secured was usurious. //e/d, that the validity of the plaintiff's lien is res juds- 
_ i the parties. Belcher Land, etc., Co. v. Norris, 78 S. W. Rep. 390 (Tex., 

iv. App.). ; 

the cane comes within the rule that in a second suit involving the same cause of | 
action, a plea of res judicata applies to every ground of recovery or defense which might 
have been presented and determined in the first suit. Werlein v. New Orleans, 177 
U. S. 390. This is not strictly a doctrine of ves judicata. The rule proceeds rather 
upon a policy which seeks to limit litigation, and is analogous to the rule that where 
several instalments have become due to the plaintiff, he must sue upon all of them in 
one action. Beecher v. Conradt, 13 N. Y.108. The rule often works hardship, and 
in reality deprives a party of his cause of action. It might be urged, therefore, that 
on principle it should be confined to those cases where it would in fact lessen litiga- 
tion. In the principal case the matter of the usury going only to the extent of the 
lien, it would seem that without increasing litigation it could be raised more properly 
under the bill to foreclose. However, the law is settled in accord with this decision. 
Burnett v. Commonwealth, 52 S. W. Rep. 965 (Ky.). 


RESTRAINT OF TRADE — SHERMAN ANTI-TRustT ActT.— A manufacturer of 
goods made a contract of sale with jobbers in another state into which the goods 
were to be shipped. The jobbers agreed that the goods thus purchased should not be 


sold or shipped outside the state in which they did business, Heé/d, that this agree- 
ment is not in restraint of trade within the meaning of the Sherman Anti-Trust Act. 
Phillips v. Iola Portland Cement Co., 125 Fed. Rep. 593 (C. C. A., Eighth Circ.). 
See Nores, p. 480. 


SLANDER — INSANITY AS DEFENSE. — The defendant spoke words publicly charg- 
ing the plaintiff with unchastity. The defense was that the words were uttered under 
an insane delusion that they were true. é/d, that such insanity is a complete 
defense. Jrvine v. Gibson, 77 S. W. Rep. 1106 (Ky.). See Nores, p. 489. 


SPECIFIC PERFORMANCE — CONCEALMENT BY VENDEE.—A corporation which 
was about to locate in a certain town employed a person living there to secure an 
option on the defendant’s land. He did so without revealing to the defendant the 
facts within his knowledge, and then assigned the option to the corporation. eé/d, 
that the defendant cannot resist specific performance on the ground that he has been 
defrauded. Standard Steel Car Co. v. Stamm, 56 Atl. Rep. 954 (Pa.). 

In general, when both vendor and vendee are in the business, dealing at arm’s 
length, the vendee need not disclose his special information. Thus, specific perform- 
ance was granted where the vendee knew of the vendor’s ignorance of a rise in the 
value of the land, and where a debtor bargaining for a compromise knew that the 
creditor was unaware that a preliminary judgment in the suit had gone for him. 
Dolman v. Nokes, 22 Beav. 402; Turner v. Green, [1895] 2 Ch. 205. But whenever 
the vendor is not in the business, and special knowledge of a material fact has given 
the vende? an undue advantage, specific performance will be refused. Thus, where an 
expert buyer conceals from the séller, an ignorant farmer, the mineral value of his 
land, specific performance will not be granted. Woollums v. Horsley, 93 Ky. 582; ¢f. 
Margraf v. Muir, 57 N. Y. 155. But clearly, concealment by the vendee ought not to 
defeat specific performance, when, as in the principal case, the increase in the value of 
the land has been caused altogether by the vendee’s pursuit of his own business. 
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BOOKS AND PERIODICALS. 


I. LEADING LEGAL ARTICLES. 


To the Editors of THz HARVARD LAw REVIEW: 

In a very courteous note on my recent article, dealing with “ Rescission for 
Breach of Warranty,’ you suggest that Professor Williston and I hold 
“ different views as to the location of the boundary line on one side or the other 
of which a case is to be ranged”; adding, “ Professor Williston finds the real 
distinction taken by the English law to be that between executed and executory 
contracts, no rescission being allowed in any case of an executed sale.” Per- 
mit me to say that such is my understanding of the English rule, and of the 
rule generally prevailing in this country. y Own statement upon this topic 
may be found in my text-book on Sales (2d ed.), at p. 140. 1 can discover 
nothing in my recent article at variance with that statement. 

A little later in the note, you write: “ In nearly all of the cases in dispute 
the engagement fell within one of these classes, and after acceptance of the 
title, rescission was allowed upon discovery of the defect”; citing as the first 
case in support of this statement Polhemus v. Heiman, 45 Cal. 573. I fancy 
the citation is due to a slip of the pen, for, in Polhemus v. Heiman, rescission 
was neither allowed nor sought. 

I quite agree with you that “there can be no ground for contention that the 
property had not passed in a case where the guano purchased had been put 
into the soil by the buyer, as in Pacific, etc., Co. v. Mullen, 66 Ala. 582.” I 
think, too, that you will agree with me that such use of the guano put an end 
to the buyer’s right of rescission under the Massachusetts rule. After inten- 
tionally putting the guano into the soil, he was no longer in a position to 
“rescind the contract for breach of warranty by a seasonable return of the 
property.” See Bryant v. Isburgh, 13 Gray (Mass.) 607. Professor Willis- 
ton’s Draft of Code, § 54 (3). Indeed, Pacific, etc., Co. v. Mullen would have 
been decided in England precisely as it was decided in Alabama. It applies 
the principle which was applied in the same way in Poulton v. Lattimore, 
9 B. & C. 259, and which is incorporated in the English Sale of Goods Act, 
§ 53 (1) (a). This Alabama case is not open even to a suspicion of following 

e Massachusetts rule instead of the — law. 

ery respectfully, 
FRANCIS M. BurDICk. 


The criticism to which Professor Burdick takes exception in this very friendly 
manner was aimed at showing unfounded what was understood to be his view 
of the English rule, viz. —that under it rescission is allowed, even after the 
passage of title, for the breach of an implied warranty or condition, such, for 
example, as the implied engagement, that goods sold by description shall corre- 
spond with the description, or that goods sold for a particular purpose known to 
the seller shall be reasonably fit for that purpose. This understanding was 
based on the following passage, among others, in his article: ‘‘ the question 
in dispute is not whether the purchaser can rescind for the breach of any sort of 
warranty ; but whether he can rescind for the breach of a collateral or sub- 
sidiary warranty. In England, as in Massachusetts, the purchaser is entitled to 
rescind the contract for the breach of ” an implied warranty, or condition. 4 
Columbia L. Rev. 2. If the only dispute between the jurisdictions is as to the 
case of a collateral warranty, then they must be in accord as to the remedy 
for the breach of an implied warranty, or condition, in all cases, including those 
where the sale is executed; and it will hardly be denied that Massachusetts 
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courts allow rescission after the passage of title as freely for the breach of an 
implied as of a collateral warranty. 

Again, in order to show that cases allowing rescission cited by Professor Wil- 
liston as supporting the Massachusetts rule and opposed to the English rule 
would have hewn similarly decided in England, Professor Burdick was contented 
in his article merely to point out that the warranties were conditions under the 
Sale of Goods Act, or “ vital, not subsidiary promises.” 4 Columbia L. Rev. 
6, 7, notes 3 and 5. But if before the passage of title rescission is allowed for 
breach of a collateral warranty as well as for breach of a condition, as Pro- 
fessor Burdick impliedly asserts on page 5; and if the breach of a condition 
does not necessarily operate to prevent the vesting of title, a suggestion 
which he expressly repudiates in 4 Columbia L. Rev. 265, then it is hard to see 
the sufficiency, or even the pertinence, of the distinction unless on the basis 
that the breach of a condition makes rescission allowable even after passage of 
title. 

But it appears from the above communication, and indeed it is specifically 
stated in a second and more recent article by Professor Burdick in 4 Columbia 
L. Rev. 265, replying to an answer to his first paper published by Professor 
Williston in 4 Columbia L. Rev. 195, that Professor Burdick agrees that the 
issue is “ whether rescission of an executed sale is allowable for breach of a 
promise, whether collateral, part of the description, or wholly implied.” 

The question in regard to the cases in dispute seems to have become now 
merely whether in those cases title had been finally accepted at the time when 
rescission was sought, or whether possession re been taken merely for ex- 
amination. The individual cases have been carefully analyzed in this regard by 
Professor Williston and Professor Burdick in the March and April numbers 
respectively of the Columbia Law Review, to which the reader is referred. 

Professor Burdick’s protest against the citation of cases in the previous note 
in this Review deserves attention, though collateral to the main issue. It must 
be admitted that Polhemus v. Heiman stands for rescission only by a dictum. 
Pacific, etc., Co. v. Mullen was cited as a case where it was indubitable that 
title had passed, and yet rescission was allowed. The plaintiff was not per- 
mitted to recover in an action brought for the price of the goods. It is true . 
_ that the same result would have been reached in England on the basis of 
recoupment, the guano being worthless; but the court places its decision on 
the ground of rescission, not of recoupment. The requirement that the goods 
be returned as a condition precedent to the right of rescission is probably in 
Massachusetts as elsewhere where rescission is allowed subject to an exception 
when the goods are valueless. See Perley v. Balch, 23 Pick. Mass. 283, 286. 
The case, therefore, would have been similarly decided in Massachusetts on 
the same reasoning, whereas the result would not have been reached in England 
except on totally different grounds. 


DEGREE OF CARE TO BE EXERCISED BY A GRATUITOUS BAILEE. — The 
nature and extent of a bailee’s liability in gratuitous bailments is not fully ex- 
plained by the text writers nor clearly set forth in the cases. On the one hand, 
there is the rule, at least nominally established, that a gratuitous bailee is liable 
only for gross negligence, the application of which is discussed to a very limited . 
extent inarecent article. Degree of Care to be Exercised by a Gratuitous Bailee, 
Anon., 58 Central L. J. 181 (Mar. 4, 1904). On the other hand, it has been 
forcefully contended that a gratuitous bailee is held to such a degree of care and 
exertion in the business as he in fact undertook to bestow. See 5 Harv. L. 
REv. 222. 

It must be admitted at the outset that the rule first stated is in itself no test 
of a bailee’s liability. Negligence is a breach of some duty. The duty which 
the gratuitous bailee owes to his bailor arises, not from any contractual relation 
between the parties nor from their relation as members of society, but solely 
from the new relation in which they have been placed by the voluntary under- 
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taking of the bailee. Cf 17 Harv. L. Rev. 126. Although it is clear that the 
undertaking primarily gives rise to the duty, a more uncertain phase of the ques- 
tion is encountered in considering whether the extent of that duty is to be de- 
_termined likewise from the undertaking itself, or by certain established rules of 
law. Whenever an explicit understanding exists between the parties, the extent 
of the bailee’s liability may indeed be determined from his undertaking, but in 
the absence of any such understanding it is hard to believe that he does in fact 
undertake to bestow any este ag degree of care. Even a mutual understand- 
ing, if it be to the effect that the bailee shall not be liable for negligence, would 
not excuse him from the exercise of proper care. Lancaster Co. Nat'l Bank 
v. Smith, 62 Pa. St. 47. Furthermore, where both parties mistakenly believe 
that the liability of the bailee is absolute, it can scarcely be contended that he 
ought thereby to be placed in the position of an insurer. It would seem, there- 
fore, that, in order to determine the extent of a bailee’s liability in certain cases, 
one must go beyond the actual prereperen and consider what care the law re- 
quires of him in performing the duty which he has undertaken. This depends 
upon the nature of the bailment. In case of a loan for the benefit of the bailee 
great care is required, in case of a bailment for hire for the benefit of both par- 
ties ordinary care is required, and in case of a deposit for the’ benefit of the 
bailor slight care is required. It may be said that these three degrees of care 
in ordinary bailments, having become crystallized into rules of law in much the 
same way that the absolute liability of the common carrier has become estab- 
lished, determine the extent of the bailee’s liability in all cases in which it 
either cannot or ought not to be determined from the actual undertaking. 
Although the courts still continue to speak of the gratuitous bailee as being 
liable only for gross negligence, gross negligence seems to mean nothing more 
nor less hen ordinary negligence. Various judges have in fact protested against 
the use of the term “gross” in this connection. See Baron Rolfe in W2ison v. 
Brett, 11 M. & W. 113. In whatever way the extent of the gratuitous bailee’s 
duty may be determined, it must be clear that he is liable for any negligence 
arising irom a failure to properly perform that duty. 


ASSIGNMENT OF LIFE INSURANCE POLICY TO ONE WITHOUT INSURABLE 
INTEREST. — It is well settled in life insurance law that a policy issued to one 
who has no insurable interest in the life insured is void asa wagering contract. 
An early English case, proceeding upon the theory that life insurance is a con- 


tract of indemnity like property insurance, required an insurable interest at the © 


time of loss. Godsall v. Boldero,9 East 71. But this theory was repudiated 
in a later case where a creditor’s interest ceased before the death of the debtor 
whom he had insured. Dalby v. /ndia, etc., Co., 15 C. B. 365. See also Con- 
necticut, etc., Co. v. Schafer, 94 U.S. 457. On the further question whether a 
valid policy may be assigned to one who has no insurable interest, there has 
been more dispute, but the tendency seems to be to hold such an assignment 
valid. Mutual, etc., Co. v. Allen, 138 Mass. 24. The authorities are collected 
in a recent article. Validity of Assignments of Life Insurance Policies to 
Persons Having no Insurable Interest in the Life of the Insured, by J. T. 
Ford, 58 Central L. J. 184 (Mar. 4, 1904). 

The argument of the minority is, in brief, that an assignment to one without 
interest is simply an indirect means of getting a wagering contract and of giving 
to the assignee an interest in the death rather than in the life of the insured, — 
objects which the law considers against public policy when attempted directly. 
On the other hand it is argued that what public ory! forbids is the obtaining 
of insurance on a life by a stranger, as distinguished from either the naming of 
a stranger as a beneficiary or the assignment by the insured of a policy to a 
ie iy in which case a man voluntarily gives to another an interest in his 

ecease. 

It would seem that the courts which have denied the validity of such assign- 
ments have been led to that result by considering cases which did not necessarily 
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raise the question, namely, cases of assignments by debtors to their creditors. 
In such cases courts were quite naturally willing to find that the assignment 
was for collateral security and to let the assignee keep the proceeds only to the 
extent of his interest. But from this implication of fact it proved an easy step to 
a hard and fast rule of law that in every such case the assignee can recover only 
his debt and disbursements, and that the “ policy of the law forbids” any further 
enforcement of the assignment. Lewy & Co. v. Gilliard, 76 Tex. 400; Warnock 
v. Davis, 104 U. S. 775. Obviously this reasoning, sound in origin as to col- 
lateral security, does not apply either where the interest is not directly pecuniary 
or where the assignee has no interest at all; and yet the results of the creditor 
cases together with loose dic¢a in them have largely influenced, it is believed, 
those decisions which hold that an assignee must have an insurable interest. 
The attitude, consequently, in determining how far these assignments are good, 
has been how far they are supported by an insurable interest, and not the normal 
attitude now prevailing, how far this is different from any assignment of a chose 
n action and what public policy forbids it. The arguments of the cases vo and 
con are collected in the article cited. 


AMERICAN LAW SCHOOLS AND THE TEACHING OF THE Law. George L. Reinhard. 
16 Green Bag 165. 

ANCIENT MODES OF DETERMINING GUILT OR INNOCENCE. Yoseph M. Sullivan. 
21 Lancaster L. Rev. 127. 

APPOINTMENT OR ELECTION OF OFFICERS AND CONFIRMATION OF NOMINATIONS 
BY COUNCIL OR GOVERNING LEGISLATIVE Bopy. Eugene McQuillen. A some- 
what comprehensive article with good citation of authority. 58 Central L. J. 163. 

CHANGED CONDITIONS IN THE PRACTICE OF THE Law. Edward P. White. 12 
Am. Lawyer 52. 

COMPENSATION IN CRIMINAL CASES. PARTI. Anon. Discussing the provisions of 
the Indian Criminal Procedure Code for compensation to an acquitted defendant. 
1 Crim. L. J. of India 1. 

DEGREE OF CARE TO BE EXERCISED BY A GRATUITOUS BAILEE. Anon. 58 Cen- 
tral L. J. 181. See supra. 

DoEs THE INDISCRIMINATE SALE OF THE SCORE AND LIBRETTO OF A FOREIGN 
OPERA IN WHICH THE COMPOSER RESERVES TO HIMSELF ALL RIGHTS OF 
CONCERT REPRODUCTION HAVE THE EFFECT OF DEDICATING If TO THE 
PuBLic? Anon. Discussing briefly Wagner v. Conreid, 125 Fed. Rep. 798. 58 
Central L. J. 221. 

ENTRAPMENT OR DECOY SOLICITATION AS A DEFENSE TO CRIMINAL PROSECUTION. 
Glenda Burke Slaymaker. 58 Central L. J. 206. 

EVOLUTION OF THE FOURTEENTH AMENDMENT. Louis F. Garrod. 12 Am. Lawyer 


65. 

Fonciaur ENTRY BY LANDLORD WITHOUT PROCESS OF LAW AS A MEANS OF OB- 
TAINING POSSESSION OF DEMISED PREMISES. Anon. Discussing authorities and 
suggesting a statute giving the landlord a summary writ. 58 Central L. J. 201. 

HEARING CASES IN CAMERA. Anon. A plea for private hearings of objectionable 
suits and indictments. 68 Justice of P. 111. 

HusBAND’s INTEREST IN WIFE’S PROPERTY UNDER Missourt Law. John 7. 
Marshall. 58 Central L. J. 248. 

pes gga ASPECTS OF THE RUSSO-JAPANESE WAR. 7. Baty. 116 L. T. 

58, 381. 

RicHT OF Way. Wm.C. Morey. 12 Am. Lawyer 54. 

Is THE BRITISH EMPIRE CONSTITUTIONALLY A NATION? Stephen B. Stanton. 2 
Mich. L. Rev. 429. 

Is THE INITIATIVE AND REFERENDUM REPUGNANT TO THE CONSTITUTION OF 
THE UNITED STATES? Willis L. Hand. 58 Central F 244. 

wan” “gl AND TENANT. &. Zomlinson. Discussing Natal law. 2 Nat. L. Quart. 
181. 

Law OF STRIKES AND Boycotts. Charles P. Darling. 52 Am. L. Reg. 73. 

Law’s DELAYS AND THEIR ONLY REMEDY. William Henry Knox. Suggesting 
the election of more judges. 66 Albany L. J. 73. 

LIABILITY OF HUSBAND FOR HIS WIFE’s Torts. Geo. S. Holmested. Discussing 
the effect of a recent Canadian statute. 4o Can. L. J. 174. 
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LIABILITY OF MUNICIPALITY FOR FAILURE OF ITS OFFICERS TO ENFORCE ORDI- 
NANCES. Anon. 58 Central L. J. 160. 

LIMITATION OF THE RULE REQUIRING TRAVELLERS AND OTHERS TO STop, Look, 
AND LISTEN BEFORE ATTEMPTING TO CROSS RAILROAD TRACKS AS SOUGHT 
TO BE APPLIED TO URBAN STREET RalLways. Slackburne Esterline. 58 Cen- 
tral L, J. 222. 

MARRIAGE (fea Divorce IN FRANCE. JH. Cleveland Coxe. 12 Am. Lawyer 61. 

MORTGAGES IN THE NORTHWEST TERRITORIES. W. 8B. Willoughby. Under Land 
Title’s Act. 24 Can. L. T, 63. 

NortTH CAROLINA AND PRIVATE CORPORATIONS. Thomas B. Wornack. 1 North 
Carolina J. of L. 108. 

ONE OF THE Law’s IniQuiTizs. H. 4. G. Commenting upon the rule that a mis- 
take of law is no excuse in bigamy cases. 7 Law Notes (N. Y.) 226. 

Our RIGHTs IN Hupson’s Bay. W. £. O’Brien. Discussing the rights of a sov- 
ereign over bays more than two leagues wide at the entrance. 40 Can. L. J. 132. 

PERCOLATING WATERS: THE RULE OF REASONABLE USER. L£rnest W. Huffcut. 
13 Yale L. J. 222. 

PERSONAL LIBERTY IN FRANCE. JZ. Cleveland Coxe. B Yale L. J. 215. 

PREGNANCY AND CRIME, A MEDICO-LEGAL STupy. Charles Greene Cumston. 21 
Med. Leg. J. 333 

RESCISSION FOR BREACH OF WARRANTY. Samuel Williston. 4 Columbia L. Rev. 


195. 
— OF JOINT OWNERS OF A PATENT. Dwight B. Cheever. 2 Mich. L. Rev. 


446. 

SENATOR DANIEL AND THE HARVARD LAW REVIEW. Jno. W. Daniel. A reply toa 
review in 16 Harv. L. Rev. 605 of the fifth edition of Daniel on Negotiable 
Instruments. 9 Va. L. Reg. 851. 

SLAUGHTER OF THE INNOCENTS. Amon. Discussing a few Christian Science Cases. 
40 Can. L, J. 141. 

Some LEGAL ASPECTS OF SPECIAL ASSESSMENTS. Frank L. Sage. Discussing 
assessment of abutting owners for street improvements. 2 Mich. L. Rev. 452. 
STATE POLICE POWERS AND FEDERAL PROPERTY GUARANTEES. Charles C. Mar- 

shall. 4 Columbia L, Rev. 153. 

TENANT’S LIABILITY FOR IMPROVEMENT CHARGES. Axon. Discussing construc- 
tion put by English courts upon lessee’s covenant to pay charges imposed upon 
the premises for improvements. 33 Law Notes (Eng.) 79. 

THE ALASKAN BounDaARY. Geo. S. Holmested. 3 Can. L. Rev. §9. 

THE ATTITUDE OF PUBLIC POLICY TOWARDS THE CONTRACTS OF HEIR EXPEC- 
TANT AND REVERSIONER. Thomas H. Breese. 1 ; Yale L. J. 228. 

THE EXPANSION OF THE ComMON Law. Part IV. Sir Frederick Pollock. 4 
Columbia L. Rev. 171. 

THE JUDICIAL HIsToRY OF INDIVIDUAL LIBERTY. ParT III. Van Vechten Veeder. 
16 Green Bag 177. 

THE NORTHERN SECURITIES CASE. Anon. 58 Central L. J. 241. 

TRADE UNIONS AND BREACHES OF CONTRACT. Anon. 40 Can. L. J. 178. 

UNREASONABLE By-Laws. Anon. Discussing the rules of construction of by-laws. 
68 Justice of P. 98. 

VALIDITY OF ASSIGNMENTS OF LIFE INSURANCE POLICIES TO PERSONS HAVING 
NO INSURABLE INTEREST IN THE LIFE OF THE INSURED. James 7. Ford. 
58 Central L. J. 184. See supra. 

WHat THE UNITED States Has DONE FOR INTERNATIONAL ARBITRATION. 
John W. Foster. 16 Green Bag 153. 
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Il. BOOK REVIEWS. 


THE PRINCIPLES OF ADMINISTRATIVE LAw governing the relations of public 
officers. By Bruce Wyman. St. Paul, Minn.: Keefe-Davidson Company. 
1903. pp. x, 641. 8vo. 

There may be said to be three fundamental canons of successful law-book 
making: a subject wisely chosen in a field where new work is needed; then 
clear, accurate, and logical analysis, exposition, and argument of that subject; 
and finally the whole matter set forth in good, forceful English, and molded 
into such a form as will make its meaning readily apparent and its material 
easily accessible. The present volume, which is based upon an occasional 
course of lectures delivered in the last few years by its author in the Harvard 
Law School, to a considerable degree meets the requirements of two of these 
canons. 

Though Ze Droit Administratif constitutes a most important topic in all 
continental systems of jurisprudence, it has never played a part of any special 
importance in our law. There is no place in the domain of the common law 
for a separate independent system governing the relations of public officers 
either among themselves or to the public. However, where the common law 
principles have touched upon the rights and duties of administrative officers, 
there have arisen certain important rules, which coupled with principles purely 
administrative in their nature have given rise to a branch of law of considerable 
and growing importance. This topic has never received adequate treatment 
from text-writers. A treatise therefore dealing in an elementary way with the 
main principles of this subject, which is all that the present volume attempts to 
do, should be of considerable practical value. It should also exercise not a 
little influence upon the future development of administrative law. 

The writer has analyzed his subject with considerable care, approaching it 
from many different points of view. After a brief introductory chapter, he 
treats in general outline the relation of the administration to the individual citi- 
zen and to the other branches of the government. He then takes up the rights, 

wers, and duties of the administration, its character, the scope and effect of 
its methods of performing its work, and finally the extent and limits of its juris- 
diction. The general principles are stated carefully and accurately and the 
whole subject covered in a concise but interesting manner. Decisions and 
other authorities are extensively quoted, and a valuable collection of cases is to 
be found in the notes. 

The third requisite of the successful law book, however, the author has not 
kept carefully befure him. The English of this book is often careless and 
crude. The sentences are frequently disjointed and sometimes unwieldy. The 
punctuation, moreover, is often inadequate. Not a quotation mark is used 
throughout the work, although extracts from decisions and other authorities 
are most numerous. As a result of this latter defect, it is often impossible to 
separate the language of the quotation from the author’s own discussion. 
This leads to confusion and is likely to be the source of mistakes and the 
cause of embarrassment. The topics printed as the subjects of the paragraphs 
are too concise and disconnected to furnish any clear analysis of the chapters 
or to serve as real guides to the discussions which they are intended to cover. 

The subject matter of these lectures is unquestionably an addition of con- 
siderable merit to legal scholarship. The book should thus prove a helpful 
manual to public officers and to all concerned with the legal problems growing 
out of their relations with public officers. It is therefore to be hoped that the 
work will soon deserve a second edition so that the author may correct the 
defects which mar it in its present form. 

An extensive appendix collecting various statutes, regulations, and rules 
governing administrative practice before the chief federal executive depart- 
ments adds to the practical usefulness of the book. W. H. H. 
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THE CopE OF HAMMURABI, KING OF BABYLON. About 2250 B.c. Auto- 
graphed text transliteration, translation, glossary, index of subjects; lists 
of proper names, signs, numerals, corrections and erasures; with map frontis- 
piece and photograph of text. By Robert Francis Harper, Professor of 
Semitic Languages in the University of Chicago. Chicago: The University 
Press. London: Luzac & Company. 1904. pp. xv, 192. 102 
plates. 8vo. 

A little over two years ago there was discovered upon the old Persepolis at 
Susa, by an expedition sent out by the French Government, a block of black 
diorite, nearly eight feet high, upon which was engraved a Code of Laws sup- 
posed to have been given to King Hammurabi by the Sun-God. When we 
reflect that this Hammurabi is identified with the Amraphel of the Bible — con- 
quered by Abraham about 2250 B. c. — whose rule extended over the whole of 
Mesopotamia, from the mouths of the Tigris and the Euphrates to the shores of 
the Mediterranean, we are forced to agree with Mr. Johns, who has stated that 
these laws constitute one of the most important monuments in the history of the 
human race. 

As to the accuracy of the translation and transliteration we are forced to take 
Mr. Harper at his word. If we attempt to compare his work with that of Mr. 
acing or Father Scheil, or Miiller, or Kohler-Peiser, we are no better off, for we 

ave no means of deciding as to their differences. This work will have to be 
performed by the Assyriologists. But it may not be amiss to throw out a cau- 
tion against relying too seriously upon the perfect accuracy of the translations 
from the “tongue of the Sun-God,” especially when we remember the impossi- 
bility that was found to exist in accurately setting into English, a kindred lan- 
guage, the work of the recent German codifiers. It may be permitted, however, 
to take a general view of this Code. 

It has been said by Professor Maitland that while this may be the “ Oldest 
Code of Laws in the World,” it is very far from being the most archaic. It may 
come to us from the third millennium B.c., but we find ourselves doubting 
whether our English ancestors at the end of the first millennium A.D. were 
not in many important respects behind the worshippers of the Sun-God. 
Naturally we find the idea of retaliation very prominent: punishment in 
criminal and in many civil cases is based upon the principle of “an eye for an 
eye and a tooth for a tooth.” 

The doctrine of negligence, however, plays a larger part in the laws of Ham- 
murabi than in many later Codes. “Ifa shepherd be careless and he brin 
about an accident in the fold, . . . the shepherd shall make good in cattle an 
sheep.” § 267. But “ Ifa visitation of God happens to a fold, or a lion kill, . . . 
the owner of the flock shall suffer the damage.” § 266. In §§ 251 and 252 
we find a general statement of our modern doctrine of scéenter as applied to 
owners of animals. We also discover the existence of “ deeds,” and of certain 
contracts requiring more formal expression than others. In § 50 it is written 
that an owner of a field which is given (in security) to a merchant, shall re- 
ceive the grain and pay to the merchant only the loan and interests. One of 
the most noteworthy features of this Code is the slight importance given to the 
formal exculpatory oath, which has played such an important part in other laws. 
When we find it written that “the witnesses shall give their testimony in the 
presence of God” and that “ the judges shall consider their evidence,” we are 
forced to recognize that the ancient Babylonians had made gréat advances in 
jurisprudence. 

The title-page sufficiently indicates the contents of this book. Much labor 
has been expended upon its mechanical production, and the result has been to 
give to the public in attractive form a work replete with interest, though of 
slight practical importance. 
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IMPERATORIS IUSTINIANI INSTITUTIONUM, LIBRI QUATTUOR, with Introduc- 
tion, Commentary, and Excursus. By J. B. Moyle. Fourth Edition. 
Oxford: The Clarendon Press. London: Stevens & Sons, Ltd. 1903. 
pp. vii, 680. 8vo. 

In 1883 Mr. Moyle published, in two volumes, the first edition of his work 
on the Institutes a Justinian. The first volume contained an introduction, the 
text of the Institutes with a commentary, and ten excursus : the second con- 
tained the translation. While these two volumes formed one complete work, 
Mr. Moyle has re-edited them at different times. The translation is still in its 
third edition, while the other volume now appears in a fourth. 

It is difficult to speak with moderation of the work which Mr. Moyle has 
accomplished in this field. While the present volume purports to be merely a 
commentary on the Institutes, it contains, in reality, information upon most 
questions arising in regard to the law of Rome from the days of the Twelve 
Tables down to the time when Justinian, through the labors of Tribonian and 
his associates, codified the writings of the authorized jurists and the imperial 
legislation, and gave a new form to the Civil Law. 

The Introduction to the present volume, covering eighty-three pages, con- 
tains a critical and scholarly account of the history of Roman Law and Legis- 
lation. Since the treatment is condensed in space, the style is necessarily 
concise. The author presumes in his reader a general familiarity with Roman 
history and conditions, and without these it would be difficult to follow the 
discussion to advantage. The most interesting portions of the article are those 
treating of the relation of public and private law, the original position of the 
plebs, and the origin of the jus gentium and its connection with the edicts of 
the pretors. A regret may, however, be expressed that Mr. Moyle has not 
given us his personal opinion upon a famous distinction of the Roman law — 
that of ves mancipi and res nec mancipi, instead of collecting the opinions of 
other writers. In this edition the author has added to the Introduction an 
account of the influence exercised upon the development of law by the pontifi- 
cal and lay lawyers of the Republic. 

In an introduction to each Book the author explains the scope and the 
sources of the principal portion of the text. The notes in this edition have 
been carefully revised and cover more space than the text itself. 

The ten excursus, covering nearly a hundred pages, form one of the most 
valuable and scholarly portions of the book. Of these the most noteworthy 
are the fifth, dealing with the general nature of obligations; the seventh, upon 
joint and several liability ; the eighth, upon the Roman literal contract and its 

istory ; and the tenth, covering forty pages, which discusses the early history 

of Roman Civil Procedure. 

A general index and an index to the text make it possible for any person 
desiring information upon any special point within the scope of the work to 
find it at a moment’s notice. 


THE MIRROUR OF JUSTICES, written originally in the old French, before the 
Conquest. By Andrew Horn. Translated by W. H. of Gray’s Inn. 


Introduction by William C. Robinson. Washington, D. C.: John Byrne 


& Co. 1903. pp. xix, 337. 8vo. 

The tendency of nearly all authorities is to ascribe the authorship, or at least 
the compilation, of the Mirrour of Justices to Andrew Horn, author of the 
Liber Horn, who died a distinguished citizen of London in 1328. The stated 
purpose of the book is to set forth the true doctrines of the Common Law in 
order that the Justices may see and correct the daily abuses into which they 
have fallen. In accordance with this purpose, the text falls roughly into three 
divisions : first, a brief classification and history of the law ; second (composing 
the bulk of the volume), the rules of law as the author conceives them to exist ; 
third, a statement of one hundred and fifty-five abuses of the law, together with 
a criticism of the provisions or the administration of several of the cele- 
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brated ancient statutes. Such being the character of the book, it is a matter 
of regret that it seems impossible to consider it wholly trustworthy. It is true 
that as early as 1550 it was cited as authority, Reniger v. Fogossa, 1 Plowd. 1; 
and Lord Chief Justice Tindal classed it with Bracton as evidence of the 
ancient law. Jn re Serjeants at Law, 6 Bing. N. C. 187. But the writers 
of historical treatises have not placed so much confidence in it. Reeve is 
inclined to regard the book as a curiosity rather than an authority. 2 REEVE, 
ENGLISH Igaw 232. Pollock and Maitland’s History of the English Law 
(Vol. 2, p. 478 n.) dismisses it as ‘‘so full of fables and falsehoods that as 
an authority it is worthless.” Moreover, this is but the beginning of the 
controversy, for its date, its true purpose, and its origin have all been ques- 
tioned. It has been held to contain ancient matter antedating the Conquest; it 
has been strongly hinted that it was a deliberate misrepresentation. Indeed 
it may almost be said that there is no point concerning it not open to dispute. 

Besides the text, the present volume contains a short, but satisfactory intro- 
duction, defining the positions of the contending commentators, and briefly 
discussing the whole controversy. With this as a guide, the reader fond of his- 
torical legal research will find the pages of interest. 


STREET RAILWAY Reports, reporting the electric railway and street railway 
decisions of the Federal and State courts in the United States. Edited by 
Frank B. Gilbert. Vol. I. Albany, N. Y.: Matthew Bender. 1904. pp. 
xvi, 943. 8vo. 


The introduction of electricity as a motive power has revolutionized the 
use of streets and highways for transportation purposes. This development 
has been marvelously rapid and ever increasing. Hardly less rapid has 
been the growth of a well-defined street railway law. While the cases on this 
subject have been hidden away in a maze of reports, among a multitude of 
other decisions, it has been very difficult for a lawyer to keep pace with the . 
development of this practical and interesting branch of the law. Recognizing 
this situation, the publishers of the present volume have felt that the demands 
of the legal profession would justify the production of a series of reports devoted 
exclusively to street railway decisions. The accuracy of this estimate must be 
left to the future to decide. The same idea was put into operation twice before, 
in 1864 and 1894, and proved unsuccessful in both instances. Ten years ago, 
however, this branch of the law was but in its childhood, and we cannot but feel 
that the judgment of the publishers in this instance has been well founded. 

This volume, the first of the series, covers the cases decided in the Federal 
and State courts from April 1, 1903, to the date of publication. Roughly speak- 
ing, there are one hundred and sixty decisions reported, covering all topics bear- 
ing directly upon street railways. - The notes are numerous, and sometimes 
sanentive and thorough. The binding and presswork are excellent. The 
indexes, to both decisions and notes, are in convenient form. Altogether the 
work of the editor has been satisfactory, and it is sincerely to be hoped that 
the subsequent volumes will attain the same standard. 


AN INTRODUCTION TO PRACTICE, with Special Reference to the New York 
Code of Civil Procedure. By George A. Miller. New York: Leslie J. 
Tompkins. 1903. pp. xiv, 284. 8vo. 

In the preface to this noteworthy addition to treatises on New York practice, 
Mr. Miller says: “ The Code was not written for students. Its authors assumed 
the existence of a profession having knowledge of an existing system of practice 
in which statutory changes were to be made. For students, the Code is simply 
a collection of sheousiin afranged in confusion. To them, as a subject of 
study, it is hopeless. To wander in its wilderness without a guide is to get lost. 
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Yet the writer believes that it is practicable, by efforts within ordinary abilities, 
properly assisted, to acquire a fair working knowledge of Code practice.” 

The work accordingly presents a logical arrangement of the subjects of which 
the Code treats, the many provisions upon one subject being collected from the 
various portions of the Code’s tortuous length. Obscurities are made clear by 
explanations based upon the general rules of practice and the decisions of the 
courts. Beginning with the methods of commencing an action, the book con- 
siders the pleadings, the trial, the judgment, the parties to actions, incidental 
practice, evidence in its relation to procedure, provisional remedies, the so-called 
state-writs, and finally certain actions about which there are special regulations. 
Mr. Miller has put his material into such readable form that the book is a very 
interesting one. It is particularly valuable for preparation for bar examinations. 


THE TRUTH ABOUT THE TRUSTS. A Description and Analysis of the Amer- 
ican Trust Movement. By John Moody. New York: Moody Publishing ~ 
Company. 1904. pp. 514. 8vo. 

For readers seeking information regarding the investment standing of the 
industrial trusts, the present book, compiled hon investors’ journals, corpora- 
tion manuals, and general periodicals, will prove valuable. It tells, by quotations 
from balance-sheets, prospectuses, and newspapers, the history and the present 
standing of seven of the chief trusts and eighty lesser trusts. It comprises 
accounts of present —though possibly ephemeral — interest regarding the in- 
dustrial trusts in process of reorganization, and articles on the great railroad 
and public service systems. Accompanying these articles are several charts, 
and chapters upon particular phases of the trust problem. The charts which 
purport to trace the division of the industrial field between the Rockefeller and 
the Morgan interests, like most graphic explanations of hazy facts, are exag- 
gerations, and do little more than reflect the newspaper gossip of the moment. 
The chapters on The Dominating Influences of the Trusts and The Chief 
Characteristics of the Trusts are cursory. The book commends itself by its 
elaborate statistics rather than by its discussion of the trust movement. 


THE LiFe oF JOHN MARSHALL. By Henry Flanders. Philadelphia: T. & 
J. W. Johnson & Co. 1904. pp. x, 278. 8vo. 

This is a republication in separate form of a life of Marshall which first 
appeared in the author’s “Lives and Times of the Chief Justices,” published 
in 1875. Asthat biography has persisted as a comprehensive and sympathetic 
handling of its great subject, the publishers are justified in making it more 
easily available. It is not so simply and beautifully told, perhaps, as the little 
biography by the late Professor Thayer, and one misses the discriminating treat- 
ment by his masterly hand of the position of the Chief Justice in constitutional 
law, but it contains a more minute account of Marshall’s career, with numerous 
quotations from his speeches and opinions, and much of peculiar interest about 
his private life and character. As a frontispiece there is a reproduction in 
photogravure of the famous Inman portrait. Books of this sort give refreshing 
glimpses at the human side of the finding of the law by the courts. 


THE CopE oF HAMMURABI, KING OF BABYLON. About 2250 B.c. Auto- 
graphed text transliteration, translation, glossary, index of subjects ; lists 
of proper names, signs, numerals, corrections and erasures, with map, 
frontispiece, and photograph of text. By Robert Francis Harper, Professor 
of Semitic Languages in the University of Chicago. Chicago: The Uni- 
versity of Chicago Press. London: Luzac & Company. 1904. pp. xv, 
192. 102 plates. 8vo. 
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A TREATISE ON SPECIAL SUBJECTS OF THE LAW OF REAL PROPERTY. 
Containing an outline of all Real-Property Law and more elaborate treat- 
ment of the subjects of Fixtures, Incorporeal Hereditaments, Tenures and 
Alodial Holdings, Uses, Trusts and Powers, Qualified Estates, Mortgages, 
Future Estates and Interests, Perpetuities, and Accumulations. B Alfred 
G. Reeves, Professor of Law in the New York Law School. Boston: 
Little, Brown and Company. 1904. pp. Ixv,913. 8vo. 

SOME FACTS AND FIGURES CONCERNING THE ORGANIZATION OF CORPO- | 
RATIONS. By James W. S. Peters. Address before Kansas City Bar 
Association, Mar. 5, 1904. PP. It. 8vo. 

THE MASSACHUSETTS BUSINESS CORPORATION LAw. By Grosvenor Calkin, 
Secretary to Committee on Corporation Law. Reprinted from the Quar- 
terly Journal of Economics. Feb. 1904. pp. 13. 8vo. 

THE CORPORATION PROBLEM AND THE DOCTRINE OF THE LAW OF SHARES. 
By Andrew Amos. Des Moines: The Register and Leader Co. 1904. 
pp. 93- 12mo. 

PROCEEDINGS OF THE NINTH ANNUAL MEETING OF THE IOWA STATE BAR 
ASSOCIATION. Held at Des Moines, Iowa, July 16 and 17, 1903. Tipton, 
Ia.: Conservative. 1904. pp. 232. 8vo. 

Law In Dairy Lire. A collection of legal questions connected with the 
ordinary events of every-day life. From the German of Rud. von Ihering. 
With notes and additions. By Henry Goudy, Professor of Law in the 
oe of Oxford. Oxford: The Clarendon Press. 1904. pp. xi, 
109. vo. 

New York STATE LipraARY. BULLETIN 86. Comparative Summary and 
Index of Legislation in 1903. Edited by Robert H. Whittin, Librarian. 
Albany: University of State of New York. 1904. pp. 269-771. 8vo. 

THE LIFE OF JOHN MARSHALL. By Henry Flanders. Philadelphia: T. & 
J. W. Johnson & Co. 1904. pp. x, 278. 8vo. 

NATIONAL PROGRESS IN WEALTH AND TRADE. By A. L. Bowley. London: 
P. S.-King & Son. 1904. pp. vi, 88. 12mo. 

ANNUAL REPORT OF THE ASSOCIATION OF THE BAR OF THE CITY OF 
New York. 1904. New York: B. H. Tyrrel. pp. 161. 8vo. 

TEXT BOOK OF THE PATENT LAWS OF THE UNITED STATES OF AMERICA. 
By Albert H. Walker. Fourth Edition. New York: Baker, Voorhis and 
Company. 1904. pp. cviii, 775. 8vo. 

BRIEF UPON THE PLEADINGS IN CIVIL ACTIONS, at law, in equity, and under 
the new procedure. By Austin Abbott. Second Edition. In two vol- 
umes. Rochester, N. Y.: The Lawyers Co-operative Publishing Com- 
pany. 1904. pp. xxxiii, 1-867; xvii, 2120. 8vo. 

THE PoLicE Power. Public Policy and Constitutional Rights. By Ernst 
Freund, Professor of Law in the University of Chicago. Chicago: Calla- 
ghan & Company. 1904. pp. xcii, 819. 8vo. 

SELECT CASES IN THE STAR CHAMBER. A.D. 1477-1509. Edited for the 
Selden Society by J. S. Leadam. London: Bernard Quaritch. 1903. 
pp. cliv, 356. 4to. 

ENGLISH AND INDIAN LAW oF TorTs. By Ratanlal Ranchkoddas and 
Dhirajlal Keshavlal. Second Edition. Bombay: The Bombay Law Re- 
porter Office. 1903. pp. civ, 581. 8vo. 

THE TRUTH ABOUT THE TRusTs. A description and analysis of the Amer- 
ican Trust movement. By John Moody. New York: Moody Publishing 
Co. 1904. pp. xxii, 514. 8vo. 

TrRusTs OF To-DAy. Facts relating to their promotion, financial management, 
and the attempts at state control. By Gilbert Holland Montague. New 
York: McClure, Phillips & Co. 1904. pp. xviii, * g 8vo. 

WoMEN IN THE PRINTING TRADES. A Sociological Study. Edited by 
ir Ramsay MacDonald, with a preface by F. Y. Edgeworth. London: 

. S. King & Son. 1904. pp. xvii, 200. 8vo. 
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